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NONTRACTS, being the kbjea of bi b 


1 legal and equitable proceedings, and 


* made for the benefit of certain perſons, pre- 
ſuppoſing alſo property and price; they, if 
= not gained improperly, nor made in oppo- 
ſition to the municipal laws, ought to be by 
= theſe laws enforced: For what can be more 
= conſonant to good faith between men, than 
; the obſervance of thoſe things which they 
have, themſelves, ſtipulated and made a law ? 
between one another. In adjudging oꝶ con- 
tracts, therefore, reſpect ought firſt to be 120 5 
to carry into execution the ſpecific thing 
agreed for, if that can poſſibly be obtained; 
and if the ſpecific thing contracted for cannot 


be obained, then a ſunelent Gs. 


is the common law of 28 gland | is very 


| deledive 1 in this reſpect, where an actual per- 
Vo L. II * l 725 * formance 


A gr eements pu Law, and 


7 Mod. 14% | 


2 "7 


. bd formance of that which is contracted about is 
x h not obtained, which, from a variety of cir- 
RR.  cumſtances, is Frequently impracticable: For 
| = 5 executory agreements, in the eye of the com- 
WM” mon law, were, and are ſtill, looked upon but 

as a perſonal ſecurity ; and as entitling the per- 

fon injured by the breach thereof to damages 

only, which may be procured by an action 
„ there be a deed, or by a an al- | 
; e if there be no deed. 


— — — — — a ——— — —— — — ö — — — 


Thus if a man covenant to ſettle = lands 

: upon his marriage, or to convey them for 4 

ü valuable conſideration; ; the covenantee, „ * = 
| common law, can only recover damages for 
— the breach of ſuch covenant, and has no re- 
1 medy there to enforce the ſettlement of the . 
ES: thing itſelf 


This detect in * common law may, per- 
[cy be imputed to the genius and notions of 
the ancient Saxons, who. carried the love of 
liberty to the utmoſt exceſs, and deemed any 
encroachment upon it inſupportable. It was 
natural for men of ſuch ſentiments, who con- 
ſidered the being compelled to do any act at 
the preciſe time, or in the preciſe manner 
appointed or required, as beneath the con- 
=” cigion 


= 8 4 © 
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X 3 TT . 
dition of a F-. - (which . diſpoſition 
of our anceſtors, gave riſe to the practice of 
eſſoins) to hold the being obliged to deliver 
a thing promiſed, but which, according to 
their own principles, ſtill belonged to them, 
the property not being changed by the pro- 
miſe, as an infringement on liberty: They, 
therefore, thought it ſufficient, in caſes of this 

ſort, where the buyer was fruſtrated of a 
thing on which he depended, to allow him : 
an . compenſation. f 


But "RY bt of all en being the * 
tual accompliſhment of the thing ſtipulated, 
| this meaſure of damages by no means an- 
ſwered the object propoſed, and was an im- 
perfect remedy. Upon this ground a court 
of equity interfered, and dealt with the corrupt | 
| conſcience of the party, when he refuſed to 
perform what he had ſtipulated; and to make 
the remedy adequate to the miſchief, that 
court directed that to be done which a man 
in honeſty and conſcience ought of himſelf to 
do: Namely, the eſtate itſelf to be ſettled; or 
it decreed a delivery of the thing itſelf; or a 
performance of what was Fipulated according : 
to the contract. F 
B 2 However, 
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common law enforces a ſpecific execution of 
an agreement. As by aſſumpſit for money 
had and received, or paid, Cc. which is vir- 
10 H 6. 13. 


Fitz. Nat. Brev. 
343. 


N Fitz. Nat. Brey. 
50 9959 506. : 
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However, there are ſome caſes where the 


tually a bill in Chancery for a ſpecific execu- 


tion. So in caſes of covenants real to convey 
or diſpoſe of lands, for which the remedy is, 
by a ſpecial writ of covenant for a ſpecific 
performance of the contract concerning cer- 
tain lands particularly deſcribed in the writ. 
This is the writ upon which fines were levied 
at common law. It is faid it was alſo uſed 
by termors, who were ouſted to recover their 
terms by virtue of their leaſes, which are real 
. covenants. But, ſince the court of Chancery 5 
have obliged wrongdoers by ouſter to a ſpe- 
cific reſtitution, courts of law have given an 
babere facias poſſeſſionem (founded upon the 
recovery in ejectment, which formerly was a 


remedy to recover damages only) to recover 


Pitz. Abe. tit. | 


Eo n Pl. 7. 


the term 1 in ſpecie. | 


The th traces I find of the equitable F 
8 juriſdiction in decreeing agreements, is in a 
caſe ſtated in the year- book of 8 E. 4. 4 b. 
where it is ſaid by Genney, © that if I promiſe 
to build you a houſe, and do not performs, my 


„ _ promiſe, 


D © 
* * 
r 


13 1% 

| promiſe, you have your ſubpcena,” which lies 

for non-performance of a promiſe ; for a pro- 

- miſe there amounts to a covenant. And Fi- 
neux, Chief Juſtice, in the 21 Hen. . [pcak- 
ing upon the different remedies given in the 


courts for non-performance of contracts, ob- 


21 H. 7. 41. 
Bro. tit. Ac. 
Ci: 720 


ſerves, © that if a man bargain with another 
that he ſhall have his land for 101. and that 


he will make him an eſtate therein by ſuch 
a day, and he do not make the eſtate, an ac- 
tion upon the caſe lies, bur it is to be obſerved, 


in that he ſhall only recover damages; but, 


by ſubpœna, the chancellor may compel him 


to execute the eſtate, or impriſon him. So 
that the juriſdiction of the court of Chancery 
in theſe caſes, is clearly deducible from about 


this period, 


' 
es 
ek 


1 However, notwithſtanding theſe early in- 


ſtances of an acknowledgment of this branch 


= of the equitable juriſdiction appear in our books, ä 


yet the authority of that court, in decreeing a 
ſpecific performance of promiſes, on breach of 


which a remedy might have been had in da- 
mages at common law, was much queſtioned ſo 


late as the 14th of James the Firſt ; for, in the 
caſe of Bromage and Jenning, wherein the for- 


wer ſued i in the marches of Males againſt the 


2. latter, 


Bromagev. Jen- | 
ning, 1 Roll 
Rep. 354 368. 


1 WIS es 
Lug: > —_— — eee 
— 7 " 


Molineux's 
caſe, Latch. 
152. See Noy 

A 


bargain, a prohibition was prayed in the King's 
Bench; becauſe an action upon the caſe lay E 
at common law. And it was ſaid by Coke, 
Doderidge, and Haugbton, that, without doubt, 
a court of equity ought not to enforce the 


purpoſe was the action on the caſe, or of 
covenant? And Coke ſaid, that this would 


meant to have an election either to pay da- 
mages, or make a leaſe; whereas this was to 


And a NR was 1 


in favor of the juriſdiction of courts of equity 
to decree the ſpecific performance of agree- 
ments ſoon afterwards: For, in Molineux's 
Caſe, which aroſe in the ſecond of Charles the 
Second, ſuch ſuits were ſaid to be common in 
5 _ courts of equity. | 


M. which aſſurance A. afterwards refuſed to 


of Requeſts to have a ſpecific performance 1 


17 


latter, for not making a leaſe according to his 


making the leaſe; for, if it might, to what 
ſubvert the intent of the covenantor, who 
compel him to make a leaſe againſt his will: I 


- However, the law ſeems to > have . ſettled 


In that caſe, A. promiſed, in confideration ³ü 
of, Se. to make aſſurance of certain lands to 


make, whereupon M. ſued him in the court 


a 33 
3 
; 58 : 
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; : WE” 8 
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the promiſe. One cauſe alledged, on motion 


for a prohibition, was, that an action upon the 


caſe lay at common law : But it was anſwer- 


ed, that, though no ſuit lay at common law 


to acquire the thing itſelf, yet that ſuch ſuit 
was common in a court of equity, But Jones 
| ſaid, that ſuch ſuit could not be inſtituted in 
a court of Requeſts, although it might be in- 


ſtituted in Chancery. However, the court re- 


| fuſed to grant a prohibition, becauſe the plain- 


tiff could not ſue at common law to aſſure : 


5 white acre, but caly to recover damatzen. 5 


33 3 11 abolition of hn 1 5 of Re- 


- queſts, by the ſtatute 16 Car, x. c. 10. the ju- 


riſdiction in theſe caſes was left in the poſſeſ- 
ſion of the courts of equity, who, alone, can 
now decree a ſpecific execution of. agree- 


| Dan K 


The law was ſo laid down by Lord Hard- t 


5 er in the caſe of Penn and Lord Baltimore; 


Penn 15 Lord 
Baltimore, 
1 Vez. 447+ 


which was a bill founded upon articles, exe- 


cuted under ſeal in England, for mutual con- 


| iderations reſpecting lands in America. i 


In; delivering: 8 in the laſt· men · 
tioned caſe, Lord Hardwicke ſaid, that there 
# Þ were 


- Thi: - 


1 


Z 11 

1 | were ſeveral caſes wherein collaterally, and by 
reaſon of the contract of the parties, matters, 
originally out of the juriſdiction of the court 
of Chancery, might be brought within it. 
Suppoſe there was an order of the king and 
x Council in a cauſe wherein the king and coun- 
=_ cil had original juriſdiction, and the parties 
i ; entered into an agreement under hand and 
ſeal for performance thereof. A bill muſt be 
brought in the court of Chancery for a ſpe- 
cific performance. The reaſon was, becauſe | 
none but a court of equity could decree that. 
The king in council was the proper judge of 
tte original right, and whether the agreement 
was fairly entered into and ſigned. The king 
in council might look on that, and allow it 
as evidence of the original right, but if that 
agreement was diſputed, it was impoſſible for 
the king in council to decree it as an agree- 
ment. That court could not decree in per- 
ſonam in England, unleſs in certain criminal 
matters, being reſtrained therefrom by the 
ſtatute 16 Car. 1. cap, 10. 


This equitable interpoſition extends to all 

caſes, where either the ſubject agreed about, 

or the perſon contracting, are within the ju- 
riſdiction of the court; which acts in perſo- 

* N . 


191 


nam, as well as in rem, whenever the con- 
ſcience of the party is bound. Indeed, the 
primary decree in the court of Chancery, as 


a court of equity, was in perſonam, and it was 


not ſettled, until long after its firſt inſtitution, 
that the court could iſſue proceſs to put par- 
ties into poſſeſſion in a ſuit of lands. That 
practice was firſt begun and ſettled in the time 
of James the Firſt, and has ever ſince been 
done by injunction or writ to the ſheriff. 
Therefore, though a court of equity cannot 


inforce its decree as to the poſſeſſion of lands 


in Ireland, or the Plantations, yet, if the per- 
ſons be within its juriſdiction, it may properly 
decree a contract or an agreement to be ſpe- 
W cifically carried into Execution, if there be a a 
foundation for i It, 


Thus. the court of Ghana h in the time 


when Lord King preſided there, made a de- 
cree on a ſuit for lands and a houſe in Phila- 
delphia, although it could not be inforced in 
rem. So Lord Hardwicke, in Lord Angleſey's 


Richardſon v. 
Hamilton, 
1 Vez. 454. Et 
vide Toller v. 
Carteret, 


2 Vern. 494 | 


caſe, made a decree for diſtinguiſhing and 


ſettling the parts of an eſtate in Ireland, al- 
though it was impoſſible for the court to 
inforce that decree in rem; becauſe the court 


could inforce it by proceſs of contempt in 


per ſonam | 


— —— — k— — 
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hint and ſequeſtration, which is the proper 
* — ogy proceſs of the court. And upon the ſame 
| I Ves. 444. principle Lord Hardwicke, in Lord Baltimore's | 
aeaſe, decreed a ſpecific performance of arti- 
== dcdbles executed in England, concerning the 
 , boundaries of the provinces of n 
A and ee in America. : 


Vide 1 Ver. And a court of. equity nnen and f In 
San eends of an agreement, judges con- 
cerning matters not originally within its ju- 
riſdiction. Ex gratia, it will retain and de- 
cWcCTcdlree upon a ſuit for ſpecific execution of arti- 
5 cles of agreement to perform a ſentence in 
the eccleſiaſtical court, juſt as a court of law 
will maintain an action for breach of cove- 
nant chereupon. . 


Sund. Hiſt. And a court if equity will decree any con- 3 
r 237 tract that ought, in foro conſcientie, to be 
8 carried ſpecifically into execution. There Mi 
fore, if a man be divorced from his wife for 
adultery, and marry another, and enter into = . 
an agreement upon ſuch marriage, a court of 3 I 
equity will decree a ſpecific performance of BW 

| ſuch an agreement; becauſe it is a marriage 
according to Chriſtian law; and agreements 
that are made upon ſuch marriages, ought to : 

9 be 


be eſtabliſhed in oro conſcientiæ: F or, b 
ſuch marriage be a nullity by the common 
lau, upon political reaſons, leaſt marriages 
ſhould be diſſolved by frequent adulteries ; 
yet, ſince they are not againſt the law of 
God, ſuch agreements upon ſuch marriages 


are not contrary to natural juſtice nor mala in 


+, and ought therefore to be eſtabliſhed in a 


court of conſcience. Eſpecially as there is 


a meritorious cauſe in the agreement, ſince 


the woman gives up her perſon to the man, 
and likewiſe her fortune. ; Ros 


Acht if quits kiphen been Baek 


= and wife, and the wife libel in court chriſtian 
for a ſeparate alimony, and, to quiet this 


+* 


Augier v. Au- 


gier, Pre. Chan. £7 


96. Gilb. 57 


Eq. 1 


@ - 


* 
ef. 


' ſuit, the huſband enter into an agreement 7 
with a third perſon to pay the wife ſo much a 
year, by way of a ſeparate maintenance; 


though a court of equity will not decree ali- 


_ mony, becauſe it belongs to the joriſdiction 
of the eccleſiaſtical court to enquire into fa- 


| mily ſecrets, yet it will decree a ſpecific exe- 
cution of this agreement of the huſband: 


Becauſe he ought 1 in conſcience to perform it, 


and no other court has a proper juriſdietion | 


to decree ſuch 4 8 


And 


5 


2 Vera. 564. Et 
4 vide 2 . 6 3 3. 


holds are; and, therefore, notwithſtanding it 
has been urged that, if contracts for copy- 


frauded of their fines, courts of equity have 


Fin tl 


And copyhold eſtates are liable to agree- 


ments and truſts, in the ſame manner as free- 


holds were decreed, the lords would be de- 


frequently determined, thar, if. a copyholder 


enters into an agreement for a ſale of his 
lands, and dies before ſurrender, or makes a 
ſurrender, and dies before preſentment (which 


makes the ſurrender void) the contract 
ſhould, if for a valuable conſideration, be 


carried into ſpecific performance againſt the 
heir, © or voluntary claimant ſtanding. in the : 
place of the copyholder. It was ſo done in 
the caſe of Taylor and Wheeler, which under- 
went great conſideration. There W. being 
ſeiſed of a copyhold eſtate, having borrowed 
money on mortgage, ſurrendered the eſtate 
into the hands of two cuſtomary tenants. 
Several years paſſed, but no care was taken 
to get the ſurrender preſented ; and, in the 
mean time, the mortgagor became a bank. 


Wheeler, 


rupt, and died inteſtate and inſolvent. And, 


on a bill brought againſt the aſſignees and 
the heir to be relieved, and to ſupply the de- 


fect of the ſurrender, it not being preſented 


in time; the court decreed that the ſurrender 


hows 


[ 


as in the nature of a purchaſer by a defective 


conveyance, which a court of eq 


ill 
iming 


ity w 


u 


ſupply as againſt the vendor, and all cla 


im. 


under h 
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Of the equitable Juriſdiction 


caſes where there is an election of two reme- 
dies, viz. by applying to a court of equity 
for a ſpecific performance, or by action at law, 
as in the common caſes of covenants; but alſo 
in caſes where there is no remedy on the 
agreement at law, ſo that unleſs a court of 
equity will carry it into execution, it cannot 
be enforced at all. Of this nature are caſes 
where the whole agreement ariſes under the 
5 acts of the court itſelf, from orders amounting | 
to decrees; as a judicial ſale of an eſtate, or a 
purchaſe before the maſter : And, therefore, 
whether there be other remedy or not, ſtill 
courts of equity refuſe to interfere, if there be 
ſtrong and material objections to the carrying 


—— 


£ 14 ] 


R 
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in decreeing executory Con- 
tracts and Agreements. 


rH 18 part of 1 of a court 
of equity is diſcretionary, not only in 


1 


ſuch contract into execution; whether theſe ob- 
jections be ſuch as they were not aware of at 
6 e 12 the 


n 
1 


„ 

the time of ſuch order made, or ariſing from ſub- 
ſequent events and alteration of rights thereby. 
Upon theſe grounds it was that the court, 
in the caſe of the Attorney General and Day, 


refuſed to decree a ſpecific execution of an 
agreement founded upon an order made on a 
maſter's report, and a decree thereupon for 
the judicial ſale of an eſtate to the truſtees of 
a charity; namely, Firſt, That to decree a 

purchaſe of the lands conveyed to the charity 
to be made with the money deviſed to it, 
= would be contrary to the true intent and 
. principle of the mortmain act, and make a 
great opening to evade it: For, by that means, 
a perſon knowing that if he died within a year 
after the conveyance, the ſtatute would make 
it void, might give the exact value thereof in 


money the ſame way, and, then, the one to be 


= laid out in purchaſe of the other; which mat- 
9 ter, had it been fully entered into at the 
2 making of that order, as it was at the time of 
the then application, would have prevented 
its being made; but it paſſed ſub filentio 
then, the parties agreeing, and the objeftions 
not having been laid before the court. Se- 
condly, Becauſe it could not, from ſub/equent 
events, be executed entirely; for, on the death _ 


o x { 


Attorney Gene- 
ral v. Day, ſu- 
pra. | 
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of W. his part was gone over to his iſſue in 


have elected to have had it executed in part, 
yet, in this caſe, it ſhould not be executed at 
all, the court being to judge for the charity; 
and it not being for their benefit to purchaſe 
the undivided moiety of an eſtate, ſuch a te- 
nure * inconvenient and I Hh 


Via fopra. Et 
Sel. Ca. Chan. 
67, 68. 


| "Bal v. Buc- 
Ele, 1 P. Will. 


243. Supra. 


not decree then, nor could they if he had 


upon damages would not be recovered at law 


to this rule, was put by Lord Macclesfield, in 


ment. 


L 16 J 
tail, an infant, againſt whom the court could 


been of full age; becauſe the court had no 
juriſdiction to enforce ſuch an agreement 
againſt the iſue in tail, although it might 
have enforced it againſt the tenant in tail. 
And then, although a private perſon might 


It 6 in particular 
inſtances which furniſh exceptions to the gene- X 
ral rule, the court will not decree a ſpecific MY 
execution of an agreement on a bill, where- 


on an action: One inſtance of an exception 


the caſe of Cannel and Buckle, namely, that of 
a covenant of a feme, being an infant, to con- 
vey her inheritance on marriage to her huſ- 
band, in conſideration of an adequate ſettle- 


— 


The 


EE 
The true ground of diſtinction ſeems to be 
this; ſuch agreements, whereupon an action at 


law cannot be maintained by reaſon merely 
of a formal defe of the inſtrument, will be 


carried into execution in Chancery. But that 


court will rarely enforce ſuch agreements, 
whereupon an action cannot be maintained, 
by reaſon of events not happening as provided 


for by the parties, the abſence of which render 
the agreement ineffectual at law; becauſe the 
ſame conſtruction muſt be made on an W : 


ment in equity as at law. 


| 5 e caſe of Cannel and 


Supra. 


Buckle. furniſhes an inſtance of the former 


kind; and that of 7/hitnel and Farrel is an 
inſtance of the latter kind. There A. having, 


rat the time of his marriage, an eſtate of 300 J. 


per annum in poſſeſſion, and a leaſchold eſtate, 
out of both of which he could make a proviſion 
for a wife; and having alſo an eſtate tail in 
other hereditaments after the jointure of his 
mother determined, ſettled 5007. part of his 
wite's portion, in truſt for her and the iſſue 
of the marriage; and alſo ſettled the leaſehold 
for the benefit of the wife for life in bar AM 
dower, not carrying this over to the iſſue; he 
then took up the conſideration of an additional 

Vor. .. 2 portion 


Whitnel v. F ar- | 
rel, 1 Vez. 256. 


portion of the wife paid by her father, and 
covenanted that, within ſix months after the 
death of his mother, and his coming to be in 
poſſeſſion of the eſtate ſo in jointure, he, his 
heirs, and aſſigns, ſhould ſettle ſo much there- 
of as amounted to 1001. per annum, for every 
1000). ſhe might in future have, upon her for 
life, then to the iſſue of the marriage, and for 
want of ſuch iſſue, to his heirs; A. died in 
his mother's life-time leaving no iſſue, and 
the eſtate came to his ſiſter: And upon a bill 
5 preferred againſt her, after the death of the 
| mother, to compel her to execute this cove- 
nant in ſpecie, Lord Hardwicke was of opinion, 
_ that the widow was not entitled to ſuch decree ; 
| becauſe no action could have been brought : 
upon this covenant at law, there being two 
contingencies upon which the obligation to 
| pertorm 1 it was to ariſe; namely, the mother's 
death, and his being in poſſeſſion, and one 
of them only had happened ; for, though the 
mother was dead, the ſon never came into 3 
poſſeſſion. Now, his lordſhip ſaid, that in an 4 1 
action of covenant againſt the heir at law or 
executor, it muſt have been alledged, in order 
to aſſign a breach, that he came into poſſeſſion 
after the mother's death; and, as that could 
not be done, no action could be maintained. 
Then 
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Then there were few caſes in which a court 
of equity would decree a performance of a 
covenant or agreement upon which, accord- 
ing to the words of the articles, and the events 
that had happened, there could be no action 
at law; for, when the inſtrument was regu- 
larly drawn, the court of Chancery could not 
put a conſtruction upon ſuch an agreement 
different from what a court of law would; and 
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his lordſhip (though he obſerved that the caſe « 
= was not clear of doubt) diſmiſſed the bill, ſo 
_ far as It — a n e e 


He chat exhibits a bill for a ſpecific per- 5 
ſormance of a contract or agreement, muſt, 
in order to entitle himſelf to the aid of the 
court, ſhew that he has performed all that 

was contracted to be done on his part, or that 
he is ready ſo to do; becauſe it is a rule of 

equity, in contracts and agreements, that they 
muſt be decreed to be performed on both 
ſides, and entirely, or not at all. And, there- 
fore, if it has by ſubſequent events become 
impoſſible for a plaintiff to perform his part 
of the agreement at the time of exhibiting his 
bill, he cannot be entitled to a ſpecific per- 
formance of that contract, which he is himſelf 
incapable to execute ſpecifically. | 


"Cs: Therefore 


powell v. Pil- 
lett, Gilb. Eq. 


| 175 Rep. 188. Et 


vide Butcher v. 
Hinton et 
Short, 1 Chan. 
Ca. 302. Et 

| 1 Vez. 87. 

Et vide S. L. 
Skin. 287. 


purchaſe, and it was the act of God only that 
had prevented his executing his part of the 


daughter, but both the mother and daughter 
died before the two years expired: It was 
contended, on a bill preferred againſt A. for 
5 a ſpecific execution, that A. ought to perform 
this contract; for that B. had married his 


tw 1 


Therefore where A. agreed to pay B. 2007. i 
within two years, on condition that B. mar- 
ried his daughter, and ſettled 6007. upon her 
for a jointure, to be laid out in land; and 
the marriage was had, and there was iſſue a 


daughter, and had been looking out for a 


contract. But the court ſaid, that it was in 


Lord Fever- 


ſham v. Watſon, __ | „ * ag 5” 
een contracted to ſettle 2000 J. a year 


Finch 445. 
2 Freem. 35. 
| Ss 287. | 


W power to have entitled himſelf to the 
200. when he had pleaſed by laying out the 
bool. which, not having done, he had not en- 
titled himſelf to a Pence 4 in ſpecie by 


miſſed with coſts, 


the manor of H. Ge. worth about 1 tool. per 
o 


the other party ; therefore the bill's was dif- : 


So, where Lord Fen him! by his marriage 7 
on his wife in this manner, viz. by ſettling 


amum, on his wife, and the heirs of their bo- 
dies, and ſelling ſome penſions, and buying ſuch- 
other eſtates with the money received by the 
ſale, 


— 
* 29 FAC - 
„ 


ſale, as 


equity agrees with that of courts of law ; for 


1] 


would make up the j e 20001. per 
annum as agreed upon; in conſideration where- 


of the wife's father agreed to ſettle 3000 J. per 
annum on his lordſhip for life, remainder, Sc. 


Lord Feverſham ſettled the manor, &c. but, 


before he had ſold the penſions, or made the 


further proviſion, his lady died without iſſue. 


Then his lordſhip preferred his bill to have 


the 30091. ſettled on him during his life; but 


— pgrevment, and the other part was then be- 
come impoſſible ; and, as it admitted of no 


compenſation, he had no title in equity to 


have performance of his father-in-law's part 


the court refuſed fo to decree : Becauſe Lord 
Feverſham had not performed the whole of his 


of the agreement, lince he could not 5 : 


his own . of it. 


BY this 7 hit 3 bf « courts 1 


the latter require, that where an action of aſ- 
ſumpſit i is brought upon, or an action upon a 
covenant in, an agreement, wherein the ſecond 


thing to be done, and for not doing of which 
the action is brought, is in confideration of 
Something to be done firſt ; the perſon bringing 


the action ſhould ſhew, if the thing to be done 
by him be ſuch as he can peform without the 
So interference 


Vide Shel- 


bourne | 


V. Stapleton, 


8 Mod. 292. 


8. ©. 3 Brown 6 


Par. Ca. 89. 
Luxton v. Ro- 
binſon, Dougl. 
620. But note 
the diſtintion _ 
where there are 
mutual cove- 
nants, and not 
a ſtipulation to 
do one thing in 
conſideration of 


another done: 


for if there be, 
then each of the 
parties may 


maintain his ac- 
tion without al- 
ledging the per- 
formance on his 
part, becauſe if 
one covenants 

to do one thing, 


and another to 


do another 


thing, each of 


them may have 
his mutual ac- 
tion, 


1 
interference of the other contracting party, 
that he has done the firſt thing; or, if it be of 
ſuch a nature that it cannot be done without 
the concurrence of the other contracting party, 
that he is ready, and has a right, at the time 


of n. the action, to do it. 


But, in theſe caſes, a diſtinction is made in 


i equity (the office of which is to relieve againſt 


difficulties ariſing from unavoidable accidents) 


where that party, who has performed part of 


his agreement, and is in no default for not 


performing the reſidue, is in fatu quo; that is, 
is not under any diſadvantage from what he 
has done (as was the caſe of Lord Feverſham 


| before-mentioned, who, by the death of his 


wife without iſſue, was in ſeiſin of his eſtate = 
in the ſame predicament as before the mar- 


riage) and where he is not in flazu quo; for, 


in the latter caſe, he ſhall have a ſpecific exe- 


| Edwin, et al, 

v. Eaſt Iadia 
company, 
'S Vern. 210. | 


cution of the agreement from the other party. 


Thus, where a veſſel was let to freight to 


the Eat India Company by charter-party, 
Katha Fragen, a eve. 
within the limits of their charter, but was to 
be diſpatched for England on or before the 


24th of Januar Y 1684, or ſo ſoon after as to 


ſave 


4vy s 
”; * 
. 


L 23 1 
ſave her monſoon for England; or, in deſault 
thereof, the owners were to pay four months 
demurrage at 7 J. 10s. a day, for her mon- 
ſoon ſo loſt, and her ſtay in India after the 
24th of January 1684; with this further 
clauſe, that the company might detain the 
ſhip in their employment for any longer time, 
not exceeding twelve months, after the rate 
of 71, 105. 6d. a day demurrage, until diſ- 
patched from the laſt lading port, or expira- 
tion of the twelve months, which ſhould firſt 
5 happen; but, after that time, the ſhip was 
to return to England, and the company not to 
be ſubject to any farther demurrage, or any 
damage that might accrue by her detention: 
And the company covenanted therein, on the 
| ſhip's arrival in England again, to pay freight 
for three hundred and one ton, and demurrage 
from the 20th of January 1684, until the 
| ſhip ſhould be diſpatched, for the ſpace of 
twelve months after that day. And it was 
thereby provided, that, until fix days after the 
hip ſhould have returned to the port of London, 
and made à right and full di iſcharge of all ber 
lading, the company was not to Pay, nor to 
be liable to pay any of the ſums of money 
agreed on for freight or demurrage, or for de- 
5 faining the ſhip in India; it being the intent 
E 4 of 


( 44 ] 


of the parties, that, if the ſhip ſhould be loſt 
either in her outward or homeward bound 
voyage, nothing ſhould be paid by the com- 
| pany for freight or demurrage. The ſhip 
was employed in the company's ſervice, ſo 
that ſhe arrived not at Surat until 1686, which 
was a year beyond the time ſtipulated for the "mM 
company's uſing her. She was from thence 1 
ordered to Bombay, where the ſhip, having ü 
been ſo long detained in thoſe ſeas, was ſur- 
veyed, and found not ſufficient for a voyage 
to England; and in conſequence, thereof the 
ſeamen were diſcharged, and the ſhip leſt 
there, The company refuſed to pay any 
thing for freight or demurrage, becauſe, by 
the expreſs. proviſion of the charter- party, 
they were not to pay until ſix days after the 
ſhip's arrival in England, and being diſcharged : 
of her lading; and they ſaid, that if they 
were to pay any thing, yet, they were to be 
charged with demurrage until March the 23d, 
168 5 only, and no longer, according to the 
proviſion in the charter- party: They likewiſe 
refuſed to account for the value of the ſhip, 
or to ſhew how they had diſpoſed of her. 
In Hotham v. But, on a bill filed for relief, it was ſaid, per 


© Faſt India com- 


pany,vid.Dougl. citriam, that though the charter- party was ſo 
Rep. 277. 


Lord Mansfield penned chat nothing could be recovered at 2 
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law, yet the owners had a Juſt demand, an d 


ought to be relieved in equity. And it was 


decreed accordingly, that the company ſhould 


account for what they had made of the ſhip; 


that they ſhould pay demurrage according to 


the rate mentioned in the charter-party ; and 
that they ſhould alſo be charged in reſpect of 
freight, according to the quantities of the 
reſpective commodities which were uſually 


brought home on ſuch a voyage by ſuch a 


ſhip, and their proportions to each other, 


And in the laſt mentioned caſe the court cited 


== thecaſe of Weſtland and Robinſon, where, as in 
= moſt caſes, there was to be no freight paid for 
= the outward bound cargo, but only a certain 
rate per tun for the homeward bound cargo, 
and, when the ſhip arrived beyond ſea, the fac- 


tor had no goods at all to load it with, fo that 


ſhe was forced to come home 1n ballaſt ; and 
yet the court of Chancery decreed the pay- 
ment of freight. And ſo it was ſaid it had 


been done in a like caſe, of a ſhip that was 


| hired at Newca/He for a voyage to the Duke 
of Courland's country, where freight was only 
to be paid for the homeward bound cargo; 
and, when the ſhip came there, the goods 


had been icized and anached, by reaſon of 
which 


of the charter- 
party, it had 


ſaid: in con- 
ſtruing 
agreements, I 
know no differ- 
ence between 
a court of law 


and a court of 


equity; a court 
of equity cannot 
make an agree- 
ment for the 
parties, it can 
only explain 
what their true 
meaning was, 


and that is alſo 


the duty of a 
court of law. 
And vpon that 
ground the 
court has 
decided, 
that circum- 
ſtances, ſimilar 


in ſome degree 
to thoſe in the 


principal caſe 
here cited, 
would excuſe 


the owners in 


an action on the 
charter- party, 
from ſhew ing 2a 
ſtrict pertorm- 
ance of their 
part of the 
agreement; 
upon the ground 
that, upon the 


beeu performed 


"according to the 


true meaning of 


the parties. 


Meredith v. 
Wynne, Gilb. 


Eq. Rep. 70. 
Pre. Chan. 312. 


1 Eq. Ca. Abr. 
. 


contracted for a portion with his wife, and has 
agr eed to ſettle upon the wife and her iſſue ſpe- 


[26 +] 
which ſhe was forced to come home empty: 
Vet, in that caſe, the freight was decreed. 


And, upon the ſame principle, if a man has 


cific lands of ſuch a value free from incum- 
brances, and has ſold part of his land to diſin- 


cumber and ſettle the reſt, he ſhall, if the 


wife die without iſſue before the ſettlement be 


actually made, have the portion notwith- 
os | ftanding ; : becauſe he, having fold part of bis 


lands, cannot be put in STATU q; and there 


Was no default in him, ſince he was going 


on to diſincumber and ſ-ttle the reſt: There- 
fore the death of his wife will not, in equity © 


alter his __ to ai wife's TRA N 


There 10 alſo 4 airs between carry ing 


into execution agreements on marriage, and 


other agreements ; for, though all other agree- 


ments are conſidered as intire, and if either 
of the parties fail in performance of the agree- 


ment in part, it cannot be decreed againſt the 
other in ſpecie, but mult be left to an action at 
law; in marriage agreements it is otherwiſe: 
Becauſe, although either the relations of the 
hufband'or wife ſhould fail in the performance 


of 


1 


of ol part, the children, nevertheleſs, may 
compel a performance by the other party. 


agreed to give a portion, and the huſband's 
portion, yet, the children may compel a ſet- 
tlement; becauſe, non- performance on one 


receiving the full benefit of the ſettlement. 


ſame; all the court can do in ſuch caſes is, 


part, ſhall be no impediment to the children's 


So, if there be a failure on the part of the 
father's relations, the conſequence will be the 


As if the wife's father, for inſtance, had : 


father had agreed to make a ſettlement, here, 
although the wife's father ſhould not give the 


to lay hold of ſuch eſtate as the huſband may 
claim towards making good his proportion 


ot the ſettlement. The reaſon of this diſ- 


chaſers, are intitled to all the benefit of the 


has been a failure on one . 


accident of the mother's death, by which their 


uſes under the ſettlement, eee there 


Upon this n * admitted in 
Lord Feverſham's caſe, that, if there had 
been iſſue of the marriage, they would have 
been intitled to have been relieved againſt the 


father was rendered unable to perform part of 
what 


tinction between marriage agreements and 
others 1s, that the children; conſidered as pur- 


98 
1 


Supra. 20. 


1 


what he 1 contracted for, ht to have had 


the 30001. a year ſettled n chem * weir 
tha 


; * 
: ; * 


The ſame cs ents to »s als 4 


the wife, under ſuch articles, if ſne be not a 


Perkins v. Lady 


Thornton, cited 


1 Vz. 377, 
378. EROS 


party ene f for men of her por- | 


tion. ſc 


+ 3 1 in e af 


his wife ; and the marriage was had, but the 


portion was not paid: On a bill by her to 


ſhe was not a party, but was only to perform 
N and, therefore, was entitled to 
her jointure, on the faich of which proviſion z 


| being made her, ſhe had married. 


But ai 1 only to caſes, 
where ſuch contracting party is not to re- 
ceive any benefit from the other ſide, or to 
take any advantage to themſelves: Thus, if 
the wife, in the preceding caſe, had con- 
tracted to pay the portion, the court would 
not have decreed her to have had the ſettle- 


ment if ſhe had not paid the portion; unleſs 


Rs TY it 


10001. was, by een to which the intended 
wife was not a party, to ſettle a jointure on 
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[ 29 1 
it "__ have been put in ſuch a ſhape as chat 
the huſband could have had the benefit of the 


articles; for, then, the court would: certainly 


have decreed | it. 


Thus Ad previous to the marriage of 
A. articles were entered into, by which he 


agreed to ſettle an eſtate in Ireland firſt, on his 
intended wife (who was then under age) for 


Pyke v. 1 
1 Yee. 376. FT 


4 a jointure, and then, ſubject to a proviſion 


for younger children, on the firſt and other 
ſons in tail; and that the wife's fortune ſnould 


remain in the hands of truſtees, Until the 


huſband afterwards went abroad, and there 


died. Then the wife preferred her bill againſt 
the executors of her father and her children, 


3 conveyances or ſettlement thereby intended 
mould be executed. And it was alſo agreed, 
mat it was the intent that, to enable A. to 
execute the ſame conveyances and ſettlement, 
the wife's portion ſhould be applied to the 
diſcharge of the incumbrances affecting the 
eſtate, and the overplus be paid to A. his 
executors and adminiſtrators. The marriage 
= was had, but no ſettlement was made. The 


for the payment of the reſidue of her father's 
perſonal eftate, as the right thereto ſurvived 


in 


to her. upon her huſband's death. No eſtate - 


t 1 


in Ireland appeared, and it was admitted on 
all ſides that no ſettlement could now be 


made; but the defendants, the children of 


the marriage, inſiſted, that they were pur⸗ 


chaſers under theſe articles, as an agreement 


by the mother for the diſpoſal of her eſtate, 


which was binding; ſuggeſting, that they 


_ were equally entitled with the mother to have | 
the benefit of it, although no ſettlement had 
been made; and that the court ſhould decree 


an equivalent to them, or that an equitable 


apportionment ſhould be found out, this being 

a loſing bargain, and both parties purchaſers. 
But Lord Hardwicke was of opinion, that the 
children, under theſe circumſtances, were not 
entitled; and that no court of juſtice could 

take this portion out of the hands of the 
mother or her truſtees, who were the repre- 3 


ſentatives of her father, unleſs ſhe had that 


part of the ſettlement, agreed for her benefit, 

made good to her; for, the loſs aroſe from 
the fraud and miſbehaviour of the father of 
the children. The mother had as good an 


equity as themſelves, and had the law on her 


fide, having a right to ſue in the eccleſiaſtical 
court, which was the law of the land in this 
caſe; then they were all purchaſers in equal 
degree, and the children had not a right to 
| come 
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come againſt the mother; to make 3 the 


failure on the part of the father. The agree- 
ment was only that the wife's fortune ſhould 


remain in truſtees, till a ſettlement ſhould be 


made in purſuance of it, which ſettlement 
was to be of the huſband's eſtate, and her 


portion was to pay off the incumbrances 
thereon; but no ſuch eſtate had appeared. 


Then, if no ſuch eſtate could be found, there A 


could be no ſpecific performance. 


And, where the one party to an agreement 


has performed all that is requiſite on his ſide, 


and, before the time at which the other ſide 
= is to perform his part of the agreement, the 


legiſlature interfere, and render a performance | 


on his ſide as to part illegal; a court of equity 


ought, - notwithſtanding the beforementioned 


rule, to decree the other Pare to be peeformed 


in _ 


f This ackiie occurred in the caſe of Dr. 


Betteſworth, and the Dean and Chapter of St. 
Paul's, and was decided in the houſe of Lords 


The point aroſe on a leaſe made by the dean 


and e of St. Paul's, to the maſter and 
fellows | 


Dr. Betteſworth 


v. Dean and 
Chapter of St. 
Paul's, Sel. Ca. 
Ch. 66. 3 Bro, 


, | Ca. Far. - | 
in favor of a part-performance, on an appeal 


from a decree of the court of Chancery. 
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fellows of Trinity college in Cambridge (in 


truſt for Doctors Commons) of the land on 


which Doctors Commons is built, for ninety- 
nine years, to commence aſter the expiration 
of a leaſe then in being, under a rent of 51. 
and the doctors giving their advice to the 


dean and chapter gratis, and new building 


the houſes and reſidence of the doctors there. 


And in the leaſe there was a covenant for re- 
newal for ninety- nine years, on ſurrender of 


the old leaſe and payment of 201. in which 
future renewed leaſe there was to be the like 
covenant of renewal on ſurrender, toties quo- 
ties. The ſtatute of 13th and 14th Elizabeth 
was then paſſed, by which eccleſiaſtical bodies 
were reſtrained from making leaſes in corpo- 
rations or market towns, for any greater term 
than forty years. The leaſe being near ex- 
piring, a bill was filed in the court of Chan- 
cery, on behalf of Doctors Commons, to oblige 
the maſter and fellows of Trinity Hall in (am- = 
bridge, to ſurrender up the leaſe to the dean / 
and chapter of St. Paul's, and to procure a 3 


leaſe from them for forty years in truſt, with 


the ſame covenants as in the former leaſe. 
And it was contended againſt the renewal, 
that this was an entire covenant, and could 
not be apportioned, "and then, the act of 


parliament 


. > oh 
+» XR 
If WE 


1 
parliament intervening” was a releaſe of it. 
And ſo it was held to-be by Mr. Juſtice Price 
and Lord Chief Juſtice Raymond, againſt the 
opinion of the maſter of the Rolls, and there- 
upon the bill diſmiſſed. But this decree of 
diſmiſſal was reverſed, on appeal to the 
houſe of Lords, upon the opinion of the 
judges ſeriatim; and the dean and chapter 
ordered and adjudged to make a leaſe for 
forty years under the ancient rent, with a. 
covenant and conditions as in the old leaſe 
contained, except the covenant for renewal. 
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_ $0, if the entire performance of an agree- 
ment for a purchaſe be prevented by accident, 
or the act of God, yet, if the vendee is ſatiſ- 
fied with a part performance, the better opi- 
— ſeems to be, that the court would decree 
And, therefore, although, if one enter into 
2 agreement for a purchaſe of lands of tenants 
inin common in tail, and one of them die, and 
IE then the other inſtitute a ſuit for an execution 
a d a moiety, the court would not execute 
it againſt the purchaſer ; becauſe what is re- 
"XE quired is different from what was contrafted 
for, and the purchaſer's meaning might be to 
have the entire eſtate ; and the court pretends 
to decree in ſpecie only, w which. the decreeing 
Vor. 9. D half 
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half would not be. Yet, if the purchaſer, oh 
the death of one of the tenants in common, 
who has contracted for a ſale of the eſtate, 
ſhould bring a bill againſt the ſurvivor, des 
firing to take a moiety of the eſtate only; the 
intereſt in the money being divided by the 
| Intereſt in the eſtate, he might have a ſpecific 
performance as to a moiety decreed him from 
the ſurvivor, although the contract could not 
be executed againſt the iſſue or me other, 
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2 The court of Chancery wilt not. compel 5 
| WII. 9% purchaſer under a decree, or by agreement, to 
1 complete the purchaſe, if there be any ſub- 
1 ſtantial doubts as to the goodneſs of the title 
I) | 8 of the vendor. And, therefore, where there 
WW were the opinions of learned men againſt a 
Mo titit;le to an eſtate, ſold before the maſter under 
'Þ a a decree of the court of Chancery; the maſter 
of the Rolls would not Wu the TRI : 
o accept the n | e EF BE 


„ But this court will not ſuffer a party to : 
ql ES : defend himſelf againſt executing his agree- 
' is maent in ſpecie, upon pretence of ſome formal 
1 mamagtter being requiſite to compleat the title, 
1 where that circumſtance is ſupplied by other | 
fy matter that * it equally = >: 
2 T dates | 
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. Therefore, where One, Nie anden * 
tiled to the equity of redemption; of an eſtate 


Colſon v. Wil 
ſon, 3 P. Will. 
190. 


mortgaged nearly to the value, dev iſed it to 


his youngeſt brother, and to his brother in 


law, and their heirs, in truſt to ſell, and pay 


debts and legacies, and to pay the remainder 
of the purchaſe, money, if any, to the teſta : 


tor's eldeſt brother, who was beyond ſea f in 


the ſervice of the India company, and died; 
and the truſtees entered into an agreement 
for the ſale, and then the creditors filed their 
bill againſt. the vendee, under the agreement 


to compleat his purchaſe, Se: The vendec, 
admitting the agreement, and that the will 


4 E had been proved in the court of Chancery, 
| objected, that the heir, who was beyond ſea, 


though made a defendant, had not appeared 
or anſwered the bill, and ſaid, that though he 


was at firſt willing to purchaſe the eſtate, and 


had entered on good part thereof, yet, the 


other part on which he had not entered being 


out of repair, the tenant racked, and the rents 


likely to, fall, he was now deſirous to be diſ- 


charged of his purchaſe. And it was argued 
that he ought ſo to be, this being a caſe 


founded upon a will not proved in equity 
againſt the heir, and therefore a defective 
title; becauſe none of the depoſitions of the 


91 witneſſes 


[3] 
witneſſes that had been examined for the will 
could be read againſt the heir, and, therefore, 
he might lie by till they were dead, when he 
might conteſt it. But the chancellor, though 
he admitted that it was proper that a will diſ- 
poſing of lands ſhould be proved in equity, 
eſpecially in caſe of a modern vill, yet ob- 
ſerved, that he could not ſay this was abſo - 
lutely neceſſary to make out the title, any 
more than it would be to prove à deed in 
equity, by which an eſtate ſhould, be ſettled 
from the heir at law after the anceſtor's death, 
which would certainly be no ground to object 
to a title. The will prevented and broke the 
deſcent to the heir as much as a deed, and the 
t hands of the witneſſes to a will might be as 
x il : well proved in one caſe as in the other. Be- 
5 ſides, his lordſhip obſerved, that the vendee 
= knew the fact of the heir's being beyond ſea 
ij at the time he entered into the agreement, 
and yet had not required his joining, or the 
174 |. Note. This 40. will's being proved againſt him; but had ad- 


Cree was on 3 


| rehoaring, e mitted by his anſwer, that the will was duly 


former decree 


having di- executed, and had, by entering on part of the 
charged the 


Wo purchaſer from eſtate, executed the purchaſe. His lordſhip 
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his purchaſe. _ 


Reg. lib. A. therefore ens me it * be com- 
1733. fol. 57, 
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pleated. 
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Tbe rejorter obſeryes upon * ENVY 
ale that it was a great help to the title that 


the mortgage, made by the teſtator, and prior 


to the will, was for the greateſt part of the 
purchaſe money, and muſt be kept on 1 foot 


1 


Therefore it has been held, not to be an ob- 


l Z 5 jection to 3 title, that it is derived under a 
T grant from the crown, in which there is a re- 

= ſcvation of tin, lead, and all royal mines 
= within the lands; becauſe, although grants 
from the crown have, for the moſt part, ſuch _ 


a general reſervation, yet, there'is no inſtance, 


where the crown has had only a bare reſerva- 
tion of royal mines without any right of en- 
try, that it can grant a licence to any perſon 


to come upon another man's eſtate and ſearch 
for ſuch mines; nor has the crown any ſuch 


power, neither is it warranted by the royal 


prerogatiye of mines: For it would be very 
F If the crown could enter into the 
E 3 ſubjeck 


0 1 wy 


| And a probable certaluty & a 1800 _ s E e 
a : ſufficient ground for the court to found a 18, 2. 
decree for ſpecific performance of an agree - 
_ ment for a purchaſe upon; for it is impoſ- 
== ſible, in the nature of things, that there ſhoutd 
=_ be a mathematical certainty of a good title, 
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entails, or doubts what iſſue perſons have 
left, whether more or fewer, objections of chat 
force as to overturn a title to an eſtate,” b. 


by the contract, an equity to recover the land, 
and the vendor is thenceforward a truſtee for” 
the purchaſer, or whom he ſhall 1 un! 2 
I conveyance. executed. 


ceryg e on application to have them decreed in 
ſpecie, eonſider what was the intention of the 
. parties covenanting; and, if that Was, that the 
parties ſhould rely and depend upon the ſecu- 
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mines unopened. But, when they are once 
opened, the crown can reſtrain the ſubject 


iclelf, or "LF" 4 heence for others" work 
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Neither are faggeftion of Ke being old. 
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The principle, upon hich courts of equity 
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In all caſes of covenants, the court of Chan. | 
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muy ve covenant . 0 Rar. will not alter = 


thi Wee For char would Be going beyond, 
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aud conſequently, e the intent of the 


N 7 | ; 72 4 1 


Tae le 400 W mar- 
riage, covenanted to leave her 10co/. to be 
paid within ſix months after his death; and 


his grandſon, her repreſentative, filed a bill, 
= praying that A. the grandfather might give 
= ſecurity for a performance of this agreement: 
W The court refuſed, to make ſuch a deere, 


becauſe the daughter and her huſband had 
agreed to accept of the covenant; and equity 


warde not alter the nn. of the — 


a 8 < 1 was ds on he 


XF huſband: for life, remainder on his intended 
wife for life; remainder on the heirs of the 
= body of the huſband on the body of the wife, 
remainder to his own right heirs, with a co- 

9 venant by the- huſband, that he would not 
: 2 dock the entail, or ſuffer a common recovery; 


and the huſband, having only one daughter 


married to C. ſuffered a recovery, and deviſed 


his eſtate to his daughter for life, remainder 


do her firſt and other ſons in tail, remainder - 
do his own nephews ; provided, that if his 
daughter ſurvived her huſband, ſhe ſhould 
haye the «ſtare i in fee: The court, on a bill 
mee 


D 4 


Earl of War- 


rington Vs Sir 


2 Lang- 

, Pre. Ch. 
89. Et 1 P. We 
Will. 107. Et 
vide Colmer 
v. Colmer, 
NT 118. 


Colles's Par. 
Cas 149. 


Collins v. 
Plummer, 

2 Vern. 635. 

8. E. 1 P. . E 
104. Et vide 
Whitworth 

Vs Hallet, "5 
Moſely 95. 
Colmer v. Col. 
mer, et al, ibid. 
118, 121. 


1 


W 

Boſvil v. Bran- 
der, 1 P. Will. 
461. Sed vide 
5 Bro. Par. Ca. 


208. Where no 


election, et 
note the diſtinc- 
tion. Et vide 


: Blaiker v. Ma- 


thers, 5 Bro. 
Par. C4, 540. | 
Where, on a 
general agree- 
ment for aleaſe, 
the houſe of 


Lords held the 
landlord bound 


to. grant one, 
_ without inſert. 


ing reſtriftive | 


clauſes of an 


unuſual nature. 


[4] | 
filed for that purpoſe, 'refiiſed to 


ſpecific execution; becauſe it was evident 
from the covenant, that the parties knew the 
hkuſband had power to bar the eſtate, and yet 
agreed. to accept of a covenant, by which 
they might recover damages, and not the thing 
in ſpecie; and then to have decreed the latter, 
abt. no __ e going ROT the e 


2A 


80 e A; by articles an into befote 
marriage, covenanted to ſettle on his wife the 
manor of Dale, or, to leave her 10001. to be 
paid within three months after his death; the 
court of Chancery would not, on a bill ex- 
hibited by her, compel A. to do the one or 
the other, or to give any further or better 
ſecurity for the payment of the 10007. : Be- 

cauſe, by the agreement, he had his election 
all his life-time, and ſhe had that ſecurity 
which ſhe at firſt agreed to take, and which 
the court will not better contrary to the: in- 
2 tention Ae! that a 5 In "T5 0 
The intent of the parties to an agreement 
may be-evinced, either from the nature of the 

covenants compared with the ſubſtance of tlie 
Agreement, as was inſtanced in the caſe laſt 
put, and alſo in the preceding one of Collins 
MER) WT | and 


1 = tended to have ſuch an eſtate by them, as 
FT would: enable him the very next day after 
their execution to deſeat, by 2 fine, the limi- 
_ rations 


and Plummer or from the nature of the con, 
tract on which the covenant or agreement 
ariſes, conſidering who are the parties to it, 


and the object of their ſtipulating. The moſt 
apt inſtances of this ſort that occur, are in the 


caſes of marriage articles, wherein, although 
lands are expreſsly covenanted to be conveyed 
to one for life, with remainder to his heirs 
male of his body, which, on a contract exe- 


cuted, would give A. an eſtate tail; yet, on a 


bill brought for the execution of articles, the 


vor, 1 P. N = s 


622. 1 E 
Abr. 367 8. . 
2 Brown Ca. 
Par. 132. ; 
Bale v. Cole. © 
man, 1 P. Will. N 
145 8. . | 3 
2 Vern. 671. 


Griffith v. Buce 
\ kle, 2 Vera, 13- | 


Oſgood v. 
Strode, 2 P. | 


Will. 287. 
lands will be directed to be ſettled upon A. for N 

life, with remainder in ftri# ſettlement upon 
his firſt and other ſons in tail male, Sc.: Be- 
_ cauſe, from the nature of the contract it is 
=—_ clear, that the iſſue of the marriage are prin- 


Nundicke 


v. Wilkes, 


1 Eq. Ca. Abr. 
593. PL 5 


cipally in the conſideration of the parties, and 
that the contract is made with a view to ſe- 


of the marriage. 


core to them the eſtates ſtipulated about, and 
oc which they are purchaſers in conſideration a 
It is conſidered, therefore, 
that it would be a ſtrange and vain conſtrue- 
tion of ſuch contracts, if the principal con- 
tracting, and who is evidently the perſon 


meant to be reſtrained thereby, ſnould be in- 


* 


| 8 Ho- 
nor, 2 Vern. 
653; 1 p. Will. 
1723. 2 Eq · Ca. 
Abs. Pl. 1. 


N 


tations to his iſſue, with a view to ſecure 


4 


which limitations the contract was entered 


into, and, a. 3 conſideradlon wane jor it. 


* 


And a ive, cakes — foch . 


1 7 Rr to an execution in ſpecie, pur- 
ſpant to the conſtruction of them as already 


ſtated, although a ſettlement be made thereon. 


if the limitations therein do not mee that. 


form. 32 


r 


The firſt caſe. decided both upon articles 5 
and A. ſettlement before marriage, Was that of | 


Honor and Honor ; which aroſe on articles-to 


ſettle an eſtate on the father for life, n en > 
to the heir s of the body of the mother by the 


articles had been executed by a ſettlement 
made before marriage to the father for liſe, 


. remainder to the mother for life, remainder 
to the heirs, of their two bodies, which gave 
the father an eſtate tail; the ſettlement was 
mentioned to have been made purſuant to 
and recited 80 articles. And it appearing 
that the parties did not intend to vary the 
uſes of the articles, and there being proof that 
a: ſtrict / ſettlement was intended, it was de- 
cd on a bill brought, by the ſon of the 

201141 marriage, 
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1 marriage, to have them executed in ſpecie, 
that the eſtate ſhould be ſettled purſuant to 


f f the articles, by which the father was only to 
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So, in the caſe of We ” and Eriſey „Which wet v. .Eriffey, 


XT aroſe on a bill to have the benefit of marriage 
articles, preferred by the grandaughters of the 


(ſettler (who claimed under them by virtue of 
a limitation in remainder, after two. ſeveral 
ME limitations to the heirs male of the body of 
L cheir grandfather by his then or any future 
9 taken wife) and conceived in the following 
1 terms, namely, © remainder to the heirs On 
or the body of B. by his then intended wife ;” 
i > | which articles had been executed by a ſettle- 
ment, made previous to the marriage but 
1 | mentioned to have been made in purſuance 


and performance of the articles, in which this 


E | limitation was carried into execution by limit- 
5 9 ing a remainder © to the heirs of the body of 
B. by his ſaid wife.“ B. having iſſue only a 
daughter, and being tenant tail by this limi- 
ation, ſuffered a recovery, fold part of the 
lands, deviſed the reſidue, and died. 2 he ar- 
3 5 ” ticles \ were made _1 in December, and the ſettle- 
Ei ment in March 168 f. 5. The ſale. of the lands 
3 wy was in 1698, and the will in 17 22. The 


* „ defendant 


2 P. Will. 349. 
3 Brown Ca. 
Par. 327. 


Powell v. Price, 
5 2 P. Will. 5358 
Et vide Burton 
p. Haſtings, 
Gilb. Eq. Rep. 
| 113. 1 Eq. Ca. 
Abr. 893. 


1 


defendant pleaded, the ſettlement, the recovery, 
the yill, and the long enjoyment ; this plea. 
was overruled, but, at the hearing, the bill. 
was diſmiſſed ;' But on appeal to the Lords this 
diſqiſſion was reverſed, and the lands not fold 
EY decreed to be conveyed to the granddaughters. 

| and the heirs females of their bodies, with 

croſs remainders to them i in tail female,. 


But, in a Fublequent caſe, where a daughter 
claimed under articles wherein, after a limjta- ; 
tion therein to the firſt and other ſons of the 
marriage in tall, remainder to the heirs male 
of the body of che huſband (i. c.) by any 
Wife, a limitation was made to the heirs of his 
body by his ſaid wife ; ; with. a clauſe therein, 
that if the huſband ſhould die without iſſye 
male by his ſaid wife, and there ſhould be one 

daughter ſhe ſhould have 3000 f. and, if more 

- chi one, they: ſhould have 40001. among them, 

which portion was to be ſecured upon ſome 
part of the eſtate, The huſband having ſuf. 
fered a recovery, and re- ſettled the eſtates on 
his ſecond marriage, in which ſettlement part 
of them were ſubjected to a truſt for raiſing 
Zool. for his daughter by the firſt wife, in 
ſatizfaction of the portion ſhe was entitled o 
on the firſt articles; the court refuſed to decree 


* tho 


5 1 | the eſtate to the as by virtue ol the ar- 


0 portion was provided for the daughter of the 
IE firſt marriage, whereas in this caſe portions in 
an events were ſecured to ſuch dau ghters ; ; 
400 in the latter caſe, after the limitation in 


the heirs male of the body of the huſband 


| female of the body of the huſband by the firſt 
wife; ſo that the daughters were more im- 


wan, 
* 


the Parties i in chat than! in the rome caſe, | 15 


. 
2 Ys * 
3 
| Es. n 
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to the heirs male of the huſband, the latter 


cles; diſtinguiſhing this caſe from that of 
nen and Eriſſ, inaſmuch as, in the latter caſe 3 


de articles to the heirs male of the body of : 
me huſband and wife, with the remainder to 


by any wife, came the remainders to the heirs 
mediately in the view and . of : 


= "But the ſolid chin upon which PE above 5 
9 caſe | is diſtinguiſhable from that of Vaſt and 

Eriſſey ſeems to be the firſt ; for the argument oY 
founded upon the latter ground, appears too 
nice to be oppoſed to the ſubſtantial principle 
upon which articles ſo conceived are carried 
into execution by ſtrict ſettlement; ; for the 
= | firſt limitation being to the firſt and other 
+ 3 54 ſons of that marriage, and the next limitation 


remainder to the heirs of his body by his 
then intended wife, muſt have been meant as 


a a proviſion : 


4 4 7 [7 : 


Vide Lore and 
 Goldwire, cited 
Ca. T. Talbot 
20. | 


1 46 L 4. 


a proviſion for daughters, or r hape (= no 
lignification at all, ſince it was not to take 
effect but 1 in 1 failure of bons mY 


But, if the ſettlement ; in ſuch caſes, be 1 


made before marriage, and be not declared to 


be in purſuance of the articles, this rule does 


not apply; becauſe, until the marriage, all 


parties are at liberty; and, therefore, if the 


ſettlement differ from the articles, it will be 


preſumed that the alteration aroſe from a new 


agreement between them, by which the arti- 


cles will be controled: But that reaſoning 


does not apply, where the ſettlement is ex- 


preſſed to. be made in | purſuance of the ar- 
| ticles. DIED 


Warwick, 
Atk. 291. 


Note; the ar- 
ticles in this caſe 

limited the e- 
Nate to the uſe 


of the heir male 


of the huſband 


in the fingular 


number, which 
Lord Hardw. 
ſeemed to think 
_ would create an 
eſtate tail in 


him; but it was 
not neceſſary to 
determine that 
point, and there 
are very ſtrong 
grounds in ſup- 
port of a con- 


r er 


And the court, it is to be oblirved, will 
not relieve, even in the former caſes, if the : 
application be made againſt a purchaſer for a 
valuable conſideration. And, therefore, where 
the defendant to a, bill of this kind was the 


aſſignee of a mortgage, and denied notice of 


the articles or ſettlement, and inſiſted on his 


being a purchaſer for a valuable conſideration; „ 
Lord Hardwicke diſmiſſed the bill, ſo far as it 


prayed to be relieved again che mortgage. 


e . And, 
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And, in he caſc of We ft and Eriſſy, thi Weſt v. Erifſers 


BY | court obſerved, that pu rchaſers would not be 
affected, as the plaintiff there prayed ſatiſ- 
WE ation as to ſo much of the eſtate as was ſold 

b 4 ; againſt the perſonal aſſets of the vendor only. =Y 
$ Þ# So, in the caſe of Powell and Price, it was 

7 | admitted that, if the truſtees under the ſecond 
3X | ſettlement, or the wife, had had no notice of 


the articles made on the firſt marriage, they 
could not have been affected thereby, in 


3 equity, being eee without notice. 


* 


But ati fo fchinllanced, were aaa 


cd be executed by a ſtrict ſettlement againſt * 
me creditors of one bound thereby, though 
I chcy had got the legal eſtate; for it is, in 
dei hands, bound by all the equity it was 


| obj ect t to in IDs hands of their debtor.” 


| Thus, hone A. ſeiſed in fee & freehold 


= | eſtates, covenanted, previous to his marriage, 
REG 0 levy a fine thereof to the uſe of himſelf for 
like, remainder to his wife for life, remainder 
4 ; AB to the heirs male of his body by his wife, re- 
= mainder to the heirs of their two bodies, re- 
8 mainder to his own right heirs; there was 
4 "6 iſſue a fon and a dau ghter. A. died before 
| ; 8 ; any fine was levied; the ſon came of age, 
—_— : borrowed. 


ſupra. 


Powell v. Price, 


Vide 2 Vern. 
364. 2 N g 


White v. 8 | 
Thornburgh, 


2 P. Will. 702. 


8. C. Pre. Chan. 
22 5» Gilb. Rey · 
Eq. 107. IND 


; D. and E. to be his ſecurities, who after- 
wards paid, the ſame. The ſon, to counter- 


{#1 


borrowed money on bond, and procured c. 


ſecure and reimburſe them, coyenanted to 
levy a fine to them and their heirs, redeem- 


able on payment of the money lent, and what 


ES they ſhould pay as his ſur eties; 3 and, by his 


will, deviſed his lands to them to raiſe money 


to pay his debts, and then died without iſſue, 
2 but without having levied a fine. And, on 


a bill preferred by the ſiſter againſt the truſtees 
and creditors, to have the eſtate conveyed ac- 


cording to the intent of the marriage ſettle- 

ment, the truſtees. inſiſted that they were 

honeſt. creditors for. great ſums of money, 
and had a ſecurity made to them by their 
teſtator, on whom the legal eſtate had de- 
ſcended, there having been no fine levied 
purſuant to the covenant in the marriage arti- 


cles; and they ſuggeſted that, if there had 


: been a fine levied, their teſtator would have 
been tenant in tail, and might have barred, 
p as well his own iſſue, as thoſe in remainder 3 
and that, he having the fee imple of the 

legal ſtate, and being tenant in tail of the 
equitable eſtate, the deed of covenant to lead 
the uſes of the intended fine (although the 


tine was not aua levied) was ſufficient in 
equity 


F 


wks 2 


w | « 


= - This rule, reſpaſting the conftruſtion of 
== marriage articles, being founded upon * 
preſumed intention of the parties thereto, 


1 
ect: And, therefore, where it was by mar- 


Da ron o Ü—r ! ar i BE" £9. Hs 


1 


equity to bar it. And that, although their 


teſtator had not levied a fine, yet, they had 
the legal eſtate in them by the will; and, 


= having both law and equity on their fide, 
ought to prevail againſt the daughter, Who 
had only a demand in equity by virtue of the 
F 2 father's marriage agreement. But Lord Har- 


court conſidered this deed to be in the nature 


of articles, which would have been carried 


fore decreed the eſtate to the daughter; which 


decree was afterwards affirmed by Lord on. 


pers but gon arent e e 


collected from the nature of the contract and 
its general object, like every other rule whoſe 
baſis is laid in preſumptions founded on col- 


ſtill ſtronger preſumptions, that the intention 
of the parties was directed to a different ob- 


riage articles agreed, that 60001. in the 


hands 


of truſtees, ſhould be laid out in the purchaſe 35: Pl. 4. S. c. 


Moſely 333, 


ef lands, to be ſettled on the huſband for 
TI. I E lie, 


1 into execution by ſtrict ſettlement, and there - 


lateral circumſtances, yields to poſitiye proof, 
or to the proof of circumſtances furniſning 


CEE Eg v. 

Chambers, Fitz 

gib. 127. S. C. 
2 Eq. Ca. Abr. 


c 
— — — 


Th” $0 1 


mie; remainder to the wife for life for Her 


I ef,rw 


— —— Sl 
— df eg hoy 
5 — 


of the marriage in tail male ſuceeſſively, re- 
mainder to the huſband in fee; and the father, 
by the ſame articles, covenanted to Tettle, 
after his deceaſe, other lands upon the Huſ- 
band and the heirs male of his body, remain- 


— 


— 2 2x2 —— 


—— — 
— * 


— — 


— — — 
—— — 
— 4 


One queſtion was, whether this were a good 
performance of the agreement; and if the li. 
mitation ought not to have been to the huſ- 
band for life; remainder in ſtrict ſertlement ? 
And Lord Xing was of opinion, that the ſet- 


father were not meant to be a proviſion for 


the articles i 


VP p 


Se. tho"orheres * hufband, * the heirs 
males 


3338 % "4 


jointure, remainder to the firſt and other ſons 


der to the heirs of the father; the huſband's 
father having made à ſettlement of other 
lands to the huſband; and the heirs male of 
his body, with remainder to Himſelf im fee, 


tlement was a good execution of the agree- 
ment; for that the lands laſt ſettled by the 


the children of the marriage, they having 
been taken care of by the other parts of the 
articles; but were meant for the ſupport and 
proviſion of the huſband: And his: lordſhip | 
faid, chat the different manner of penning 
3 n relation to the truſt money, 
ſtomethat as to the lands; (the zone being in 
ſtrict ſettlement to the fitſt and other iſons, 
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; 51 1 
males of his body generally, without being 
tied up to the iſſue of the marriage) plainly 
ſhewed,” that the parties underſtood, and had 
in contemplation, the difference between a 
ſtrict ſettlement upon the iſſue of the mar- 


riage, and' a general ſettlement upon the 
n, . the heirs male * his . 


r if a —— bead 17 articles, 


miles: a ſettlement varying from them, but, 


afterwards, by will, gives other eſtates to the 


heir entitled under the ſettlement; the heir 
mall be put to his election, and ſhall not 
have a decree for a ſtrict ſettlement under 
| the articles, but upon the terms of abandon- 
I ing g what he has a claim to under the will. 


22 


Thus where A: the: cdi of B. 1 Stremfield v. ; 


Streatfield, 


arched, previous to his marriage, agreed to Rep. T. Tb. 


176 et vide 


ſertle Jands to the uſe of himſelf and his in- Robens v. 


tended wife for theit lives, and the life of the = ib . 


ſurvivor, remainder to the heirs of his body, ns Fane 


Se. which were afterwards executed by a 


ſettlement reciting the articles, and limiting 
an eſtate” tail to himſelf; there was iſſue of 
the marriage a ſon and two daughters. The ; 
father, on his ſon's marriage, | ſettled other | 
lands, of which he was ſeiſed in fee,” to the 
& E © 5 a 


— 


„„ * 


FT .- 
« uſe of. tis fon for ; life, . remainder 00 the | 
daughters of the marriage, remainder in fee 
to the ſon, with power to raiſe a portion for 
younger children. After the ſon's death, the 
father levied a fine of the lands comprized in 
the firſt ſettlement to the uſe of himſelf in fee, 
and then deviſed part of it to his two 'daugh= MX 
ters; and gave all other his eſtates to truſtees, 3 
in truſt for his grandſon for life, remainder o i 
his firſt and other ſons in tail male, remainder Mi 
to his own daughters. Then came this clauſe, 
te and his will and meaning further was, and 3 
he did thereby authorize and appoint 'the = z 
rruſtees, and the ſurvivor of them, to receive 
the rents and profits of the ſaid eſtates to 
them deviſed, and out of the ſame to allow 
and expend ſo much as they they ſhould think 
fit for the education of his grandſon during 
his minority; and that the truſtees ſhould | 
place out at intereſt ſuch monies. ariſing out 
of the. rents and profits of the ſaid eſtates, 
which ſaid monies, with intereſt ariſing there» 
from, his will was ſhould be paid to his grand- 
fon. at che age of twenty-one, if he ſo long 
the fame to be paid to his own two daughters, 
their executors,” c. The ſettlement being 
held not to be 2. proper. execution of che 
„„ 
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articles, one-queſtion was Whether the gene- 


ral deviſe ſhould be taken as a ſatisfaction for 


power over, as well as that over which he has 


power, upon à ſuppoſition that his will ſhall 
be acquieſced under, the court of Chancery 
compels a deviſee, if he will take advantage of 
the will, to take entirely, but not partially, 
under it; there being a tacit condition an- 
nexed to all deviſes, that the deviſee do not 
diſturb the diſpoſition which the deviſor has 
made. Then, in this caſe, the eſtates which 
the deviſor had given his grandſon were clear- 
ly within his power; he had given them 4 
truſtees until his grandſon attained twenty-one, 
and had diſpoſed of them in ſuch a manner as 
that there could never be any undiſpoſed reſi- 
due to go to the grandſon as heir at law; then 
ſurely it -was as much in the power of the 
court to make this bequeſt thus limited to be 
a ſatisfaction, if the party would ſtand to the 
will, as in other caſes. 
that the grandſon, therefore, muſt have ſix 


And the court ſaid, 


months after he comes of age to make his 


E 3 8 election, 


What the grandſon was entitled to under the 
articles? Ei, per curiam, if the grandſon has a 
nen upon the lands in the articles, then he 
may ſtand to them if he pleaſes; but when a 
man takes upon him to deviſe what he has no 


2 „* n 8 4 - * 
e bon PA Hort as Di 4 4 2 4 


— n r — 


[ $4 
election, whether he would ſtand to the will 
or the articles; and if he made his election to 
ſtand to the latter, then ſo much of the other 
lands deviſed to him as wopld amount to the 

value of the lands compriſed in the articles, 
and which were deviſed to the teſtator's daugh- 
ters, muſt. be conveyed to them in fee. _ 
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But it was held, in the preceding caſe, that 
the ſettlement, made upon the ſon's marriage, il 
would have been no ſatisfaction for the eſtates Mi 
meant to be limited by the articles; becauſe 
that deed proceeded upon a conſideration quite | 
different from thoſe of the articles, the perſons 3 7 
_ Claiming under them being purchaſers for a ³ü 
«conſideration entirely new, the limitations be- 
ing totally different. It would, therefore, have 
been abſurd: to have called that a ſatisfaction 
for another thing it had nothing to do nn, 
and to erh it was no way Ware i 
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$55 
[| | Reeves v. . if Pros e . od into execu- 


Reeves, 


i} 1 9 Mod. 123. tion by a ſettlement made after the marriage, 


4 ul thews's caſe, And. ſubſequent to the birth of a ſon, and an 
= @Sc n. —aſtate for life only be limited to him in the 
7 i, fs though by. the articles the ſon would have 
11 5 been Ang: in tail of the lands bound thereby, 
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currence of the truſtees, being a family ſettle- 
ment, and therefore agreeable to the Jubſtan- | 


a full execution of the articles; 3 a court 


yet, if ſuch ſettlement be made with the con- 
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of equity will not ſet it aſide in order to make 


the ſon tenant in tail, although he be thereby 


prevented from incumbering any part of the 
lands ſertled, otherwiſe than as he is e 
2 


„ 


Dus a ha were Pas e _ no 


—_ — but the father by his laſt will, 
8 | which he mentioned to be in execution of the 
articles, deviſed the eſtate to his ſon for life, 
remainder to his firſt and every other ſon, '" 
in tail male, with remainders over; it was 
held that, the execution being by laſt will, 
without the conſent of the truſtees, and with- 
out the conſent of the ſon, who was then of 
age, and by that means deprived of the power 
of making a jointure, or charging the lands 


Wakely v. 
Wakely, cited 


9 Mod, 23%/nꝙ 


for proviſion for younger children, the deviſe | 


; ſhould be ſet alide. E 


+- 


cli 5 en in the etnies. of x ver. 639. 


IE cxecutory contracts or agreements, conſider 


them as executed from the time of their be- 
E 4 ing 


Note. Sir Joſ. 
Jekyl ſpeak - 
ing of the rule, 
& that what 
ought to be done 
ſhould be taken 


L 36 J 


as _ done; „em- ing entered into, unleſs ſome other time be 


83 ob- 


ſerves, that a 

rule ſo power- 
ful it is, as to 
alter the very 
nature of things, 
to make mo- 

ney land, and, 

on the contrary, 
to make land 
money. 1 Salk, 
254 And, ap- 
plying it to the 
_ caſe of truſtees, 
he ſays, that, 
were 1t not for 
that rule, it 

_ would be in the 
power of truſ- 
tees, either by 
doing, br delay- 
Ing to do, their 


duty, to affect 


the right of o- 
ther perſons. 
vide 3 P. Wil. 
„„ 
2 en 
v. Frederick, 
1 P. Will. 710. 
4 Brown's Ca. 
n 


appointed for executing them; it being a prin- 
ciple of thoſe courts, hat where one, for 4 


valuable conſideration, agrees to do a thing, ſuch- 
executory contruct is to be taken as dine; and, 
that be who made the agreement ſball nos, ly 
neglecking io perform it, be in a better plight, 

than if be had fairly and boneftly en „ 


without delay, what be agreed to. 


: * Thus, where A. fon of B. 8 n 1 
marry an orphan of the city of London, with 
conſent of parents on both ſides, ſeveral ſettle. 
ments of real and perſonal eſtate were made 
by B. thereupon ; but, the licence of the court 

of aldermen, who are the guardians of the 
city orphans, being neceſſary, they were ap- 
plied to for their conſent, which they gave 
upon condition that the ſettlements ſhould be 
made with the approbation of the common 
ſerjeant, A. promiſing and agreeing, and B. 
undertaking on his behalf, to take up his free- 
dom of the city within one year next enſuing; 
of which agreement an entry was made in the 
court-books. No part of this agreement was 
performed. And A. made his will and died. 
His widow then brought her bill to compel a 


performance in ſpecic of the agreement, it 


havin 


3 27 3 


Be + 85 
1 


ſideration, namely, that of marriage ; the con- 
ſequence of which would be, that A. s perſonal 


e date would become diſtributable, one third 
ct the widow; another third to the children, 


and che remaining thifd only would paſs by 


3 


IT the will. And it was, after mature conſidera- 
IT tion, deereed accordingiy; for A. having, 
uv pon good confiderarion, made the agreement 
to become a freeman, and having ſurvived the 
year, in which he ſtipulated to carry it into exe - 
cution, muſt, in equity, be taken to have been 
aʒ freeman from the time of the agreement 
entered into, and his perſonal eſtate be diſtri - 
bdautable accordingly. And this decree was, on 
_ Ne 2 md the houſe of n 


And not * the de but all who come Hinton v. ins 25 
in his place, and take in right of bim, are bound _ 
by his agreement; as his widow, where the 

eſtate is copyhold and ſhe entitled to free 

bench; that being a branch of, and ariſing | 

from, the eſtate of the huſband; or a man's 


EE heirs; or his executors; the latter of whom Vide r 4 wan. 
— 21. 2 P. Will, 
ee n or per without: mA n 41 


5 


ee this vitae, Wan, that the whole 
Wat ate is % the agreement parted with in equity 
| "ww 


1 . 1 


0 Courts of equity, conſidering ; the thing as 


done from the + time it ought to have been done, 


and, conſequently, conſidering the vendor from 
_ theneeforth as a truſtee, for che vendee, and all 
who come in his place as bound thereby) a 
bond creditor, who has a lien upon all: his 
debtor's lands of which he dies ſeiſed; will, if 


the debtor article to convey his eſtate, loſe 


Per Lord Co-. 


per, Peach v. 
 Winchelfen, 


gired M d. * 
3. tered up after articles entered into for. ſale 


ol the debtor's lands, Sc. for a valuable con- 
ſideration and the money paid; for the articles 
bind the eſtate in equity, and, therefore, muſt 
prevail againſt the claim of any judgment 

creditor meſne betwint the articles and me 


_ 


thereby his right; for, from the time of the 
articles executed, it is the eſtate of another, 
90 not n debton. e An ee op 


0 |; 3 ad. . 


caſe of a creditor by qudgment, if it be en- 


men. 5 


But in ee conſideration muſt 
be adequate to the thing purchaſed; for if the 


money paid be but a ſmall ſum in reſpect of 


the value of the land, the purchaſer will not 


prevail againſt a meſne judgment creditor. 


0 


+ And ae * oo wa: equity t in os : 


Therefore, 
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Sy 
Therefore, where A. was jointreſs for her life 


huſband, remainder over; and B. entered into 


4 an agreement with A. that, in caſe ſhe would 
| make to him a conditional ſurrender of her 


eſtate for life, in order to enable him to charge 


part of the lands with 6000 J. after the join- 
treſs's death, he would ſettle the reſidue, to- 


ol certain lands, remainder in tail to B. her 


Finch, et al, v. 
Earl of Win- 


chelſea, 1 . 
Will. 279. laſt 
edit. et 283. 
— 1. 


gether with the equity of redemption, upon 
himſelf for life, remainder to his firſt and 
other ſons, c. remainder over; A. ſurren- 


dered the lands accordingly; B. ſuffered a re- 
covery, charged the eſtate with the 60007. and 
died without ever ſettling the lands purſuant 
to his agreement, being at his death indebted 
by bond and judgment: The agreement was 
decreed in ſpecie by Lord Harcourt, and that 
decree was affirmed in the houſe of Lords. 


A queſtion then aroſe before Lord Cow- 


per, Whether the judgment creditors of A. 
who were puiſne to the agreement, ſhould be 


paid their debts? And his lordſhip decreed 


for A.'s equity. to have the 


agreement performed, was not ſtrong enough 
to ſtand i in the way of the creditors, who had 
_ legal lien on the eſtate; for that, if all the 
creditors of B. ſhould come in and be paigl 
r tin their 
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perty in an eſtate 
from the time of the articles made; it is held, 
that the vendee ſhall be liable, if there be no 
laches on the part of the vendor in fulfilling - 
his part of the contract, to 
ng to it, in the intermediate ſpace be- 


contingencies 


* Vern. 230. 
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the agreement had not been performed, and 


that, pending this ſuit, the great earthquake 
happened at Jamaica, r the houſes in queſ- 
tion were entirely deſtroyed and ſwallowed up; 


and that, therefore, this agreement ought not 


to be decreed in ſpecie. But the court 


of Chancery, notwithſtanding the eſtate pen- 


Brown 's Ch. Ca. 


i | 237+ in note. 


dente lite was deſtroyed and gone, decreed a 


ſpecific execution of the articles: Which de- 
cree, it 3 was affirmed * in the houſe we 
Land. ui ert e821 393 15 ap 


* * * 94 : 8 : «31 i 


Bt sds ge ; Akingy 10 this! caſe/; in 


that of Pope and Roots, obſerved, that it was 
. miſ-reported ; for that it appeared by the 


| printed caſes in the houſe of Lords, in Decem- 


ber 1692, that a title was made by C. in 7a- 
, Puary: 1691, by conveyance executed, and the 


earthquake did not happen till Juhy 16923 


that A. admitted he had the 5000. in his 


Hands; and that the decree was founded on a 


"yu title to the premiſſes _ been e con- 
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* Wy 35 * * 1 ** 


„Mosten al "RY . e g VINE 


ſeems founded in reaſon, and is ſupported by 
9%: + other 


| Rated: by Lord A9, does not ſupport 2 
non's report of it; yet, the: general principle 
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ob Authorities equally reſpectable: For it 
is - clear; that property abſtracted from poſſeſ- 
ſion, being a moral right, may paſs by a bare 
1 agreeinent, and that the vendor's retaining the 
poſſeſſion of a thing under contract of ſale 
untl! a. future time, does not prevent che 
ferted to the vendee.· The right, and the en · 
joymeat of the right, are two diſtinct. things; 
as is the contract and its execution. Nothing 
more is requiſite for transferring the right of 
property but the aſſent of the proprietor, and 
that aſſent has its full effect the moment the 
contract of: ſale is made; and diveſts the ven- 

dor of his right of property in favor of the 


1 vendee, unleſs it be otherwiſe agreed. But the 


enjoyment of the right, which relates to the 
execution of the contract, may be ſuſpended 
until the vendor has paid down the money 
agreed on, or on any other account; and the 
vendee will not thereby be leſs the proprietor 
of the thing ſold. In ſuch caſe the ſeller, 
from the time of the bargain, made, is; as 
it wete, indebted to the buyer for a thing 
in Rind, and therefarg cannot be affected 
by any aceidents ariſing, without; ary fault. 
in bin. N 264- DEST) ie ot r 
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ities, ſo far as they go, 
are 1 to the principle above ſtated. . 
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53 #xeris ſold four hundred oaks for 200. an f 
5 2 F. Wil. ar . were talcen during the life of the wife, and 
N | ſhe died, and the baron not being tenant by 
the curteſy, the heir entered, and the huſ· 

band brought an action of debt ſor the re- 

maining half of the money (the other half 

having been paid in the wife's life when 

ll - trees were removed); it was held by the 
whole court, that the action lay: Becauſe the 
i” contratt was good at the time of the bar- 


” : : : * 5 - 


v 


Ibid. In like manner it was held, that, ſhould a 
aſter being ſold, die in the ſtable of the 
vendor between the ſale and the delivery, the 
Mae vendor might have debt for the price. It was 
281 the pleaſure of the vendor to retain che i 
| ' horſe till he was paid the price, and yet he 
could not have an action of debt till the horſe 
was delivered; the , however, was in 
dhe buyer by the bargain, fo that if he ten- 
dered the pri, and it was refuſed, he might 9 
take the horſe, or have detinue for it. 3 
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So where one by articles, reciting that he 
had an eſtate in a church leaſe, covenanted 
to convey his title to the ſame by ſuch a day 


to another; as the covenantee's council ſhould 


White v. Nrtt, 
1 P. Will. 61. 


adviſe, and it happened that, aſter the arti- 


cles, and before the time appointed for the 


conveyance, one of the lives dropt; the queſ- 
tion was, Upon whom the loſs ſhould fall? 
And it was decreed by the lord keeper, that, 
in regard here was no default in the ſeller in 
making the conveyance, the loſs of the life ought 


to be borne by the purchaſer : Upon the ſame 


principle on which it would be held, that if 


the reverſioner had articled to ſell the rever- 


ſion expectant upon two lives, and one of 
them had died before the conveyance, the 


1 ſhould then have the benefit of 1 it, 


hn TIE the bill a was to be . WHY 


a contract in writing, on which a judgment 


had been obtained, and damages given, and 
which was for the ſale of eleven ſhares of the 


Luſtring Company, at 58“. a ſhare, with the 


10). per cent. which the company had called 
in, and which the ſeller had agreed-to pay; 


Stent v. Bailis, 
2 P. Will. 217. 


the articles were dated the roth Auguſt 17 20, 
and the money was ſtipulated to be paid on 


the then next opening of the company's books, 


Vor. II. 5 bb 
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_ at which time the defendant was to tran Sſer 


the ſhares to the plaintiff; the ſcrivener 


drew the articles according to theſe inftruc- 
tions; but at the meeting of the parties in 
order to ſeal, the „ the ſeller of the 
ſtock, inſiſted that he would not ſell, unleſs 


the plaintiff would agree to pay the purchaſe 
money at all events at ſuch a day certain, 
whether the books did then open or not; and, 


the ſtock being then riſen, the plaintiff con- 


ſented to execute an indorſement on the arti- 


cles to that purpoſe z which articles and in- 
dorſement were executed at the ſame time in 
a tavern: On the 2oth of Auguft, a ſcire facias 


iſſued to repeal the patent granted to this 


| company, and at the ſame time a proclama- 
tion was publiſhed. to forbid proceeding in 
transfers; and an act of parliament afterwards 
paſſed, making it a premunire to have any 
dealings with theſe bubbles; the company 
remitted the call of 107. per cent. and, in lieu 
thereof, accepted 27. per cent. but never afters 


wards opened their books; nor, as their own. 


ſecretary depoſed, were they ever likely ſo to 
do: Although the Maſter of the Rolls (con- 
ſidering it as againſt natural juſtice that any 
one ſhould pay for a bargain that he could 
not have, and that there ought to be a quid 


> pro 


r 


1 & 1 


pro quo, whereas, in this caſe, the defendant - 


had fold the plaintiff @ mere bubble ar moon- 


ſhine, and a thing which it was impoſſible ſhould 
ever be made good to the plainciff, it being 


clear that the company: could not juſtify any 


more transfers) held, that the money could 


not be ſaid to be due in conſcience, ſuppoſing 


the plaintiff incapable of coming at that which 
he had contracted for, and in conſideration 
whereof he was to pay his money, and there- 


And i in 1 aut of FTI 0 Capper, 


where C. contracted to ſell M. a piece of 


ground for 2001. and 50. a year annuity to 


the vendor for life, the vendee to pay M. a 
mortgage thereupon ; and C. was found 
drowned two days after the contract was re- 
| duced into writing; a bill was filed againſt 
ZE the heirs at law of C. for a ſpecific perform- 
3 7 | ance. The agreement appeared to have been 
fairly made, with the approbation of C.'s fa- 

Emily; but it was objected, that no gayment 7 
of the 1 having been ever made, the 


F'2 .  : contract 


upon decreed a perpetual injunction and ſatiſ- 
faction to be entered upon the judgment; yet | 
| a 1 Lord King, on a re- hearing, e K r * 5 
parties to — we loſs, and it was — 
5 . 


Cs 1. 


Capper, Bro- 
Rep. Ch. 1 6. | 


Et vide Bald- 
win v. Boultef, 
cited ibid. | 


Supra, 1 P. 


Will. 62. 


N 
contract was void. Sed, per Lord Chancellor; 


To decree for you I muſt lay down as a rule, 

where a bargain depends upon a contingent 
event, which chance both the patties know; 
that, if the chance turns out againſt one of 
the parties, he muſt be diſcharged from his 
contract. This contract cannot be impeached 


on any other ground, than that the annuitant 
died before payment; that the bargain has 
turned out all advantageous to one party, 


which was ſuppoſed to have been fortuitous. 

Enquiry muſt be made as to the value of an 
_ annuity for the life of C. in order to intro- 
duce the queſtion, Whether an eſtate being 
diſpoſed of for an annuity, which is a con- 
tingency, the contract ſhall fall to the ground 
if no payment of the annvity ſhall be made? 
I think, if che price was fair, the contract ought. 
not to be cut down, merely becauſe the an- 
nuity, which is a contingent payment, never 


deen payable, 


law Wright, Lond Keeper, f 8 to "M „ 


opinion, in the caſe of Mhite and Nutt, that 
if, in that inſtance, all the lives had dropped 
before the execution of the conveyance, it 
might have been another conſideration; for, 


that che money was to be paid pon the con- 


veyance; and, as no eſtate would then have 
been left, there could have been no convey- 
ance. And Sir Joſeph Fekyl, Maſter of the 
Rolls, put a ſimilar inſtance in the caſe of 


Stent and Bailis; for he obſerved that, if he ber, 2 Will, 


ſhould buy a hobſe, and, before ſuch time as 
he, by the articles, was to pay for the ſame, 


the houſe ſhould be burnt down by caſualty 
of fire; he would not in equity be bound to 


pay for the houſe, and yet the houſe n 
be built ” again, 


Now! it is obſervable upon the e 
dilta, for they amount only to inſtances put 
by way of illuſtration, that the validity of Sir 
Foſeph. Tekyl 's deciſion, in conformity to the 


caſe he here puts, was doubted of by Lord 


220. 


King, in conſequence of which a compromiſe 


took place; and that Sir Nathaniel Wright 


founded his obſervation on the ground, that 


the money was expre/sly ſtipulated to be paid 
19 the conveyance being made, but this ſcems 


not to be putting the caſe fairly ; for the ſame 
obſervation would have applied with equal force 


to the caſe there in queſtion : Becauſe, if the 


contract be to be viewed in that light, the 
ſtipulation was, to convey the eſtate in the 


condition which 1 it was in at the time of the 
F 3 d 


cc 
—— ul 


— —— — —y—— — ⸗̃ 
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bargain made; and I ſhould apprehend hat, 


to have maintained an action upon a cove- 


nant to pay on conveyance aFually made, it 
muſt have been averred, that the vendor had 
conveyed an eſtate for three lives, and that 
the lives were in effe. But the true principle 
ſeems to be, that, in equity, if the party 
agreeing to convey have a good title, and be 
able fo to do at the time of the bargain en- 


tered into, and be clear from the imputation 


of delay in perſorming his part of the agree- 
ment, the contract is there conſidered as ther 
executed; the ſubſequent conveyance being 


only matter of form, the ſubſtance being the 


bargain. From that inſtant then the property 
zs changed, and whatever caſualties fall there- 
vpon ſhould, it ſeems, be borne by the new 

owner. Suppoſe the money, to be paid for 


clearly identified; as if it were, by conſent 


of both the parties to the agreement, depo- 
ſited with a third perſon in two or three bags, 
to make good the payment on conveyance 
made, and any caſualty happen to it, as if, 
ſor inſtance, one of the bags were ſtolen; it 
ſeems clear that, upon the principle of the 
caſe of White and Nutt, the vendor muſt be 
the loſer, for the ſubje& ſeems immaterial if 
. | — - 
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che agreement attaches upon it, and it be 
bound by the bargain. Suppoſe the convey- 


ance were made, and the holder of the money 
refuſed to deliver it, would not the vendor be 
the proper perſon to bring trover for it? for, 
in conſideration of the conveyance made, it is 
become his money in law; therefore what the 
actual conveyance effects at law, the agree- 
ment effects in equity. If this reaſoning be 


Juſt, what difference could it make if two 
bags were loſt and the third remaining ? it is 


ſubmitted it could make none; for it is not 
the quantum of loſs that muſt decide who is 
to bear it, but the ownerſhip. The mus or 
minus muſt be immaterial. Then, if the whole 
money were loft, being actually identified and 
proved to be that bound by the contract, the 


principle would not be thereby altered, The 


vendor would be the ſufferer. Is it not equal 


equity then, that, if the lands were loſt, the 


| vendee ſhould ſtand to the damage? This is 
preciſely agreeable to the reaſoning of Sir Na- 
thaniel Wright in the ſame caſe; for he ſays, 
the vendee ſhall take it, though a life be fallen, 
In like manner as, if the articles had been for 
ſale of a reverſion expectant upon two lives, 
and one of them had died before the con- 
dic hows the purchaſer ſhould have had the 


F 4 benefit 


1223 55 
benefit of that; for, ſays he, in ſuch caſe, 
in equity, the eſtate is as conveyed from the 
time of the articles ſealed. Why then, if that 
be true, and both lives upon which the re- 
verſion was expectant had fallen, the vendee 
Manning's caſe, muſt have had the benefit? becauſe the num- 
e ber of lives falling could not have altered the 


principle, that the Hate was, in equity, as if 
conveyed ab initio. 
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; Lond PR ſpeaking to the defendant's 
council, in the caſe of Mortimer and Capper, 
ſays, © to decree for you, it muſt be laid down 

as a rule, that where a bargain depends upon 
aà contingent event, which chance both the 
parties know, if the event turns out againſt 
one of the parties, he muſt be diſcharged 
from his contract. Then it is to be impeached 
upon this ground, namely, that the bargain 
has turned out all advantageous to one party 
which was ſuppoſed to be fortuitous; % and 
the Chancellor concludes with ſaying, © that 
if the price be fair, the contract ought not to 
| be cut down merely becauſe the annuity, 
which was a contingent payment, never be- 
came payable.” Would not the ſame rea- 
ſoning have applied to the caſe of Vbite and 
Nt ſuppoling a all the lives had died? That 
bargain 
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bargain was, for an eſtate determinable upon the 

contingency ofthree lives beingexhauſted, which 
chance both the parties knew. Why then ſhould | 
the contingency of all the livesdying in one caſe 
vary the contract, more than the contingency 
of the annuitant's life failing in the other; or, 
why ſhould the fact of there being no eſtate 
to convey at the time of conveyance, in one 
caſe, affect the principle more, than the fact of 
there being no annuity to pay at the time of 
the conveyance ſhould 2 it in the other? 
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But, it may bee be al; that rn is an 
. evident diſtinction, not only between a contra 
for ſale of an annuity, and one for ſale of an 
eſtate for lives, but alſo between thoſe con- 
miuaacts and a contract for ſale of an abſolute 
_ cate; for the former are, upon the face of 
2 them, contracts for contingencies, the latter 
is not ſo. I confeſs ſuch an obſervation would 
not furniſh in my mind any ground for a diſ- 
tinction. An annuity is determinable by the 
caſualty of the life during which it is payable 
falling in; an eſtate for lives is in its nature 
do ceaſe, when the lives during which it is to 
continue no longer exiſt; an abſolute eſtate in 
2 lands is alſo expoſed to thoſe convulſions of 
nature to which the land that is the ſubject of 
IS 
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it is liable; and a houſe may be conſumed 
by fire. Every one who treats reſpecting ei- 


En 


ther of theſe ſubjects muſt be aware of theſe 


chances, and being aware of them muſt be 


conſidered as making his bargains with the 


full knowledge of the poſſibility of their hap- 

pening; the only difference ſeems to be, chat 

ſome of the caſualties are more probable to 

happen than the others: But all are equally in- 

cidental to the ſeveral ſubjedts ne to 
their influence. 


9 * hi abe can be made in the caſes put, 
it ſeems to me that it muſt be in favor of the 


vendor of the abſolute eſtate in lands ſwallow- 


ed up by an earthquake, or of the houſe de- 
ſtroyed by fire, and not in favor of the pur- 
_ chaſer in conſideration of a contingent pay- 
ment (as of an annuity) whereon, by reaſon 


of the death of the annuitant, nothing be- 


comes due; for ſuch a caſe, it appears to me, 
might be fairly contended to fall within the 
diſtinctions I have before mentioned, where 
that party who has performed, and by the 
fame reaſon where that party, who is ready to 
perform his part of the agreement, is in fats 
quo: As in the caſes of Lord Feverſham and 


Watjes, and of Powell and Pellett ; becauſe the 
ſeller 


1 Fs. 51 

ſeller of the annuity has paid nothing ; he has 
done nothing towards performance of his 
part of the agreement; and it is become 
impoſſible, as to part, that he ſhould : The 
contingent payment never commenced nor 
can commence, neither does it admit of com- 
penſation; where then is the equity of his 
caſe? If he brought an action upon the agree- 
ment, he could ſhew no real damage; he could | 


therefore recover only a nominal one. We are 


to recollect, in conſidering theſe kind of cafes, + 

that the interpoſition of the court is diſcre- 
tionary, and the title to demand it, is to be 

_ raiſed on an equity derived from circum- 
ſtances. That, therefore, although that diſcre- 


| tion be not arbitrary, ſo as for the court to be 


warranted to deny its interpoſition where that 
equity is to be found, yet, it is abſolutely ar- 
bitrary, when all the circumſtances of the caſe 
do not concentrate to raiſe that equity. Mi- 
nute incidents then may, in ſome caſes, turn 
the balance either way. Nothing can afford a 
ſtronger ground to refuſe the aid of the court, 
than that it is impoſſible for the one party to 
have a compleat performance, and that the 
other, who ſeeks for it, is in preciſely the ſame 
predicament as he was at the time at which 
he entered into the agreement. 


: 8 But 


E 
But ads caſe is different as to the vendor 


of an eſtate ſwallowed up, or houſe burnt 
down ; becauſe, had he not been bound by 


the agreement, he might have ſold this pro- 


perty to others, and the conyeyances might 


Have been ſooner compleated ; the parties 
contracting are not in the ſituation they were 
in at the time of the contract made; it ought 

therefore, in equity, to be rendered efficaci- 
ous ab initio, thereby to determine on whom 


the caſualty ſhall fall. If, after ſuch a con- 


tract, and before its completion, an accident 
5 happened favorable to the holder of the lands; br, 
as if an earth uſeful in a particular manufac- 
tory were diſcovered in the neighbourhood, or 


| any other collateral caſualty of the like na- 


Pope v Roots, 
7 Brown's Par. 


Ca. 184. 


ture, the vendor would notwithſtanding be 
bound to his bargain; ſurely then it is con- 


ſiſtent with equity, that he ſhould not ſuffer 


en _— againſt the vendee. 5 


inereaſe his income for his life, in July 1770, 
by agreement in writing, contracted with B. 


N 


As to the caſe of Pope hd Rae that 

ſeems to me to fall within another principle 
of equity. There A. ſeized in fee of certain 
tenements then in mortgage, being ſixty years 
of age, and in perſect health, with a view to 
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in conſideration of 1 5. And of an annuity of 


701, payable by B. as therein mentioned 
on or before the iſt day of C October then next 


enſuing, to convey thoſe tenements to him 


and his heirs free from incumbrances; and it 
was agreed, that A. ſhould receive the an- 


nuity from the 5th of April then laſt paſt, and 
B. ſhould take the rents and profits of the te 


nements from the ſame day. This agreement 


could not be performed at the day, by reaſon 
of the indiſpoſition of the mortgagee, and two 
days after, viz. the ad of November, A. met with 
a hurt on horſeback, that occaſioned his death 
on the 12th of the ſame month: Then B. in- 
ſtituted a ſuit againſt the repreſentative of A. 
for a ſpecific performance of this agreement, 
offering to allow them the half yearly pay- 
ment of the annuity of 707. that became due 
on the 5th of Oꝶober preceding A.'s death. 
M0 was objected, that the agreement was un- 
fair and unreaſonable, it being proved that, at 
the time of making, it was a very hard bar- 
gain ; for the eſtate was then worth upwards 
of 8007. and the annuity might have been 
bought for leſs than 5907. And that an an- 
nuity of 957. for the life of A. inftead of an 
: annuity of 781. ſuppoſing him to have been 
| in full health, would have no more than a 


: reaſonable 


nm... 


TW 
reaſonable conſideration for the purchaſe of 
the eſtate in queſtion. Beſides, it was ſaid, 
that B. had not carried the agreement into exe- 
cution on bis fide, by paying the annuity on the 
5th of October, when it became dus; and on 

theſe grounds the plaintiff's bill, ſo far as 
it ſought a ſpecific performance, was diſ- 


miſſed, and that diſmiſſal RES: on. $M 
to the houſe of Lords, 
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Now, although inadequacy of price alone 
is not, when all parties are informed reſpecting 
that about which they are contratting, a ſuf- 
| ficient ground for a court of equity to refuſe 
to give its ſanction to a contract, unleſs the 
conſideration be inadequate in a degree that 
will warrant the court to conclude fraud from 
the internal evidence the tranſaction itſelf fur- 
niſhes, yet it is a ſtrong inducement to a 
court of equity to ſeize upon any other ground 
that the caſe may furniſh; which, coupled with 
that, may warrant it to refuſe its interpoſition. 
And, therefore, the court of Chancery, and alſo 
the houſe of Lords, coupling together the in- 
adequacy of the price, and the omiſſion on the 
part of the purchaſer of the eſtate to perform 
his part of the contract by payment of the an- 
nuity, when the firſt half year became due, 
conſidered 


4, a ; 
> : 8 P Re Hed 
a - 5 ERS TINS +þ 7 8 <,* ge. „ 8 A 
2 : To Fs DF $4 3 3 n Mn * r * d n h Ga 
2 0 : * LIST . STS. + \ wade oo — 4 e F * Wa > Eo n 
5 „ , I AIR a She Cee on if Fs 
1 8 N Tal 2 by, FERRIS AE II o S 4 
r 1 . F 1 oy n Ly vs, Fg" ens, 7 Th 
* * 5 Ej nd ap * Ct ber 4 ; 
S * 2 n D dE OG <a . 
LES „ ' 
C ; n 
ER FTE ” 


: $9 3 1 
Chg tale nA einn 
o Iago At 
. AE 
N * RS 
a” *. = n 
K 1 * 


— 
: ** —_— 
— er apo rien OG ere 2 ö ; : 
2 . — * 4 5 4 z : 
5 - 


t 
7 
: q 
F : 
b 147 I 
1 
* 
1 
1 
4 
'£ 
141 
£ 
i 
% ; 
. + 7 
1 +» 
741 
1 
þ 5 
132 
+89 . 
91 
. 
1 0 
17 
4 4 
„ 
| 1 
| 
ö 
14 
« 
Z * 4 
4 
1 
= 
+536 
_ 
* 
Ty 
4 : 
„ 
i 3 
Wy | 
. 
1 . 
"> * 
7 
1 
„ 
: 1%. 
Wet 
. 
51 
+ 
nr. 
4555 
F 
„ 
7 
[; » 
'$F 
83 
- * 
we 
a4 
45 
} 1 
WS 
14:4 8 
3478 
5 
L 1 
8 
LY 
1-3, 
i 
. 
{Fs 
Wet 
Wd 
1 
. 
. 
RET 
. 
11. 
* 
7 
J 
„ 
by > 
1 
1 
IT | 8 
5 
4 
= | 
11 
„ 
N i 
J „ 
19 
„ 4 
1 
* 1. 
1 
119 
74 0 
475 
* 
1 


Fl 
uy 
i 
Tu + 
4 
7 
* 
* 
ol 
\ ? 
U 
1 
4 
» 
1 
U 
D 
24 
< 
1 
N 
* 
41 
4 
s 
N 
5 0 
t 
* 
3 
1 
. 7 
! 
; t 
1 
* 
0 
4 
12 
i * 
Ll 
wn 
7 
9 
1 
* 
5 
1% 
ws: - 
. 
db L 
i 4 
8 [1 
111 
W 
Y 1 #7] 
f 
I 
14 
t 
no 
BT 
at 
«4k 
1 
— 4% 
1187 
Ik 
91 
EY] 
MF N 
12] 
1 
I .- 
1 * 
4 
$1 
1 
6 " 
1 
4 
f 
F Ts 
« 
' 
o 
Ne 
4F:. 
5 * 
tr 
[5 
ry 
3 
155 
8 
4 
* 
L 4 
=” 
N. 
wh 
& 
1 
ns" 
by 
f 
44 
y $51 
"WE 207 
. 
* 
+ 
hin 
my 
1959 
Fl, 
3 
KA 
14 
We! 
27 
„ 
1 
12 
1 
4 
* 
j 


Ren 

7 e 

* l NE Fa; — 

r 8 

« e 
— 2 "> e 3 & LI pe. 8 

F MITES og (RE N * 
3 fe He NIL 
- 2 5 


* e 8 FINE * : , 
ys ICI 4a ů — K 8 — — 
* 4 g's " : ' © 22 


10 


conſidered him as not intitled to the favor of 
a court of equity; in which way of taking up 
the queſtion they were warranted, as well by _ 
the principle that governed Lord King in the Supra, Gilh, = 
caſe of Powell and Pillet, as by that which in- 
fluenced Lord Cowper in the caſe of Finch an 
Lord Ran. N „ 8 4 3 | 
But if the 8 be not a contract of d 
ſale, properly ſo called, but an agreement 
which obliges the parties to make ſuch a con- 
tract at a certain or uncertain time, then the 
ſeller remains proprietor of the thing ſold, and 
is conſequently liable to accidents and caſual- 
ties. The effect of ſuch an agreement being 
merely, that the ſeller engages, Firſt, Not to 
make a contract of ſale with another, in re- 
gard to the thing bargained for, before the | 
time limited is paſt; and, Secondly, To de- 
liver the thing at the price agreed on, when 
the contract of ſale ſhall be compleated by 
the performance at. the obligation on both | 
; ſides, 


Where money is appropriated to be inveſt- 
ed in lands, and, by unforeſeen accidents ariſing 

| from no bo a of any. party rd, it 

fy fers FT 


es 7 


Dr 


80 J 
_ ſuffers a loſs, the parties intitled and ihtereſt- 
| | } ed therein muſt contribute equally. mm 
WE: e Thus, where A. on marriage of his bs J. 
1 15 3 with E. covenanted, by articles, in 1718, to 
19 R add 3000 J. to the portion of E. which was 
1 Ab. 115, 116 3000 J.; and that the 6000]. ſhould be paid 
- þ-M Viner tit. Con- | 
' | tract 513. Con- into the hands of truſtees to be inveſted in a | 
— * purchaſe of lands to the uſe of I. for life, re- |; 
|. mainder to E. for life, remainder in ſtrict ſet- ; 
1 17 | tlement; and two terms were to be limited to : 
1 truſtees, one to raiſe 2000 J. for the portions q 
1 1 of younger children, payable at twenty-one or 1 
1 marriage, or 10007. for the portion of a F 
„ younger child, che other for raiſing 3000 J. : 
4 4 for the portions of daughters in caſe there waͤs | 
; i [ | no iſſue male of che RN, and the money : 
1 vas to be put out on government or otlier ſe- f 
j 1 ili : curities, at the diſcretion of the truſtees, un- 
an til a proper purchaſe could be found; and the 
1 | intereſt of the money was to go as the lands 
| i ii when purchaſed : The money, which ſtood out 
[| 1 in South Sea annuities, was, in 1720, ſubſcrib- 
1 1 | | | ed by the truſtees into the South Sea Com- 
i uw pany, and by the loſs of that year was re- 
14.188 | duced to about 3000 J. Then the eldeſt ſon . 
N it j : filed his bill agaiaſt the truſtees, his father, 
; | 1 ll! mother, 
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mother, brothers; and ſiſters, to have the 
money laid out in a purchaſe of lands, to be 


ſettled purſuant to the articles ; and that the 


| ſhares of the younger-children might abate in 
proportion to the loſs. And it was argued, 


that this loſs could not fall upon the truſtees, 


for not only the act of parliament reſpecting 


the South-ſea company indemnified the truſ- 


tees, but the articles alſo authorized them to 
place out the money as they pleaſed. That 


therefore the juſtice of the caſe was, that the 


younger children mould abate in proportion 
with the elder ſon; and as by the articles they 
were, if there was a ſon to have one- third of 
the whole money, ſo they ought to have the 
ſame proportion of what was left. On the 
other hand it was contended on behalf of tbe 
younger children, that there was no caſe in 


which ſuch a loſs had been decreed to fall on 


one that had a charge on the inheritance; that 
the charge was certain, the value of the lands 
to be purchaſed was uncertain ; the charge re- 
mained the ſame, whether the lands to be pu- 
chaſed were of more or leſs value; and that the 
money being to be laid out in lands was to be 
_ conſidered as a real eſtate, and if the lands 
had been purchaſed and fallen in value, yet 


this certain pecuniary charge muſt have been 
Wien., G _ raiſed; 
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raiſed ; that the money, at the time of the arti- 
cles entered into, was inveſted in South-ſea an- 


nuities, which might fall in value, yet the parties 


had not provided for an abatement if ſuch a 
caſe happened; that, ſuppoſe the ſtock had riſen 


according to the expectation of the parties, 


the younger children would have been no 
gainers by the riſe, but the plaintiff would 
have had all the benefit, ſo by parity of rea- 
ſon he ought to bear the loſs ; fo if the money 
had been laid out in lands, the mines, eſcheats, 
and other caſual profits, would have been his. 
But the court diſtinguiſhed between caſes 
where the money had been inveſted, and this 
caſe. Here the money had not been laid out 
in a purchaſe, and a deficiency had happened 
by placing it out in a lawful way allowed by 
act of parliament, which includes the conſent 
of every one; and the truſtees had the autho- 
rity of the parties to diſpoſe of it at their plea- 
ure. If any gain had been made it would haye | 
gone to all the children in proportion, as had 
often been judged in the court; then, if a loſs 
had happened, if the ſame proportion of what 
remained were given to the younger children, 
they had all that was deſigned them; the par- 
ties to the articles never deſigned that the 


younger children ſhould have two-thirds of 
. e 


n 
the money, but one - third-· only; and they da · 
ſigned to provide for all the children, and 


therefore the younger children muſt abate 1 in 


; en to che — 


e diene dis priveiples hy Wü 


courts of equity govern themſelves in the exer- 
ciſe of their juriſdiction in decreeing contracts 
in ſpecie; I ſhall next call the reader's atten - 
tion to the effects and 1 which 
a flow from this head of W 


The ed ie which this Sh (hs 
founded, being the rule, that whatever is ſtipu- 
lated to be done ſhall be there conſidered as 


done; it follows, as a neceſſary conſequence, 


that money contracted to be laid out in lands, 
being from the time of the contract bound 


thereby, muſt, from thenceforth, be taken as 
land. 


. the Gas” principle will equity ap- 


ply vice verſa ; namely, that lands, by agree» 


ment ſtipulated to be turned into money, 
| ſhall from thenceforth, being b bound thereby, ? 
be taken as money; and, therefore, if a man 


by articles agree to ſell his eſtate, and part of 


the unn be paid, and then ke die before the 


3 2 l 


1 Vez. I 75» 196, | 


Gi Hig. Ch. 
243, Lord 
Pembroke V. | 


= Rep. 11 5. 


v. Atwood, 


1 Vern, 298, 


the contract to turn land into money, or mo- 
ney into land, is poſitive; for, if a power of 
election be left in one of the parties, there, he 
muſt, by ſome act, ſhew his intention to change 


[8%] 
conveyances are perfected, and the vendee is | 
willing to be off his bargain and loſe tha 
money already paid, and the heir of the pur- 
chaſer likewiſe deſires that tne bargain may not 


proceed; yet, if the executor ofthe vendor pre- 


fer his bill againſt the purchaſer and the heir of 


the vendor to have the conveyance compleated, 


and the reſidue of the money paid to him, a 
court of equity will decree it: Becauſe, from 
the time of the bargain, the land of the vendor 


is to be looked on in a court of equity as 
money, and to belong to his executors; for he 
. o his vargaia has turned it into money. 


But this IE of | equity only applies, where 


the ſubject from what it is, or a court of equity 


- will not conſider it otherwiſe, than as in its pro- 
Curling v. May, 

NM. term, 
8 Ges . 
cCited 3AtK. 2 56, 
et vide Kettleby 


per ſhape: Therefore, where A. gave B. 500 l. 
in truſt, that B. ſhould lay out the ſame upon 
a purchaſe of lands, ox put the ſame out on go 
SECURITIES for the ſeparate uſe of his daughter 


H. (the plaintiff's then wife) her heirs, exe- 
cutors, and adminiſtrators, and died | in 1729. 


and H. the daughter died in 17 31, without 
ſue, 


1 
iſſue, before the money was veſted in a pur- 
chaſe; and the huſband, as adminiſtrator to his 
wife, brought a bill againſt the heir of H. 
for the money, the money was decreed to 
him: For it was ſaid, that, the wife not hay- 
ing ſignified any intention of a preference, 
the court would take it as it found it; that, 
if the wife had ſignified any intention, it 
ſhould have been obſeryed, but it was not 
reaſonable then to give either her heir, or ad- 
miniſtrator, or the truſtee liberty to elect : For, 
Lord Talbot ſaid, it was originally perſonal 
_ eſtate, and yet remained fo, and nothing could 
be collected from the will, as to what was s the 
teſtator's W intention. 


And to te _ heir to claim money as 
land, or the repreſentative of the perſonal 
eſtate to claim land as money, or, to ſpeak 
more properly, to claim money ariſing by ſale 
ol lands as perſonal eſtate, one or other of the 
contracting parties in the agreement for pur- 
chaſe or ſale muſt be entitled to carry it into 
execution in a court of equity; for where ſuch 
court holds, that the agreement ought nat to 
be executed, there is no converſion of per- 

| ſonal into real eſtate, or real into perſonal 


date in conſideration of the court: : Becauſe, 
| G 3 if 


1 56 J 


if the ſubject being land be not effectually > 
converted into money, or being money be 


not effectually converted into land, it muſt be 


conſidered according to its original nature; 
and the executor in the former caſe, and the 


heir at law in the latter, muſt have the benefit 


of it. Now, whether there be any ſuch con- 


verſion depends on there being an effeQual 


agreement, binding on all parties; fo that, 
under all the circumſtances, it ought to be 
carried into execution upon the general prin- 


ciple of equity before alluded to, that what is 


contracted for valuable conſideration to be 
done, will by courts of equity be conſidered as 
done; all the conſequences following, as if 
it had actually been fo, and as if a conveyance 
Ns had been made of the land at the time to the 
vendee. But if the circumſtances be ſuch, 
that the agreement cannot, when application 
is made to a court of equity, though once it 
might have been, or ought not to be carried into 
execution, theſe conſequences cannot follow; 
for the court muſt then conſider the ſubject to 


be land or money, as it is in its Proper and ori- 
ginal * EPI: 


| Sd to be laid out in land, may 1 in 


; three predicaments. 


F wy 


91 


Firſt, It may conſitt of a particular fund 
placed in the hands of truſtees in truſt for 
third perſons, according to the limitations 


ſtipulated in the articles or agreement reſpec- 


ting it. Of this kind is the caſe of 1 


| and _ 


Bdeoniily; It may conſiſt of a particular fund, 


* 
— — —— i — — 


Infra. 


: remaining in the hands of the perſon bound 


by the limitations ſtipulated in the articles or 
agreement reſpecting it, and by covenants 


therein. Of this kind are the caſes of Knights 
and Atkins, Lancy and Fairchild, Scudamore 


and Scudamore, Diſber and Diſber, Furham and 
Jones, Edwards and Lady Warwick, and N 


TOs and the Earl of Carl, 12 : 


Thirdly, 1 Ie: may. conſiſt of money veſted i in 


Inf ra. 


e particular fund, but mixt with 
the general fund belonging to the contractor 


reſpecting it, or of the perſon claiming by 
virtue of the ſtipulation in the articles. Of 


this ſort is the caſe of Chaplin and Horner. 

In which ever of the laſt mentioned predi- 
caments money to be laid out in lands is, it 
is nevertheleſs a declared rule of the court of 
Chancery, acknowledged as ſuch as early as 


YE "-— 


Inf. | 


1 xd par- | 


ker, Chan. 
afterwards _ 

created Lord 
Maclesfield, 

vide Pre. Chan. 
544. Chaplin v. 
Horner, 1 P. 
Will. 483. 


4 r - : 


wood, 1 Vern. 


293. Hill, 1684. riage, it was agreed, that, the wife having 
3 1500 J. portion, the huſband ſhould add 5004. 
more to it, and that the fame ſhauld be de- 
poſited in truſtees hands, until a convenient 
| purchaſe could be found out for inveſting 
it in land; 
Was to be ſettled to the uſe of the huſband 
and wife for their lives, remainder to their 
firſt and other ſons in tail, remainder, Cc. 
remainder to the right heirs of the huſband, 


1687. S. P. in 
Lingen v. Sow- 
ray, as to part 
of the ſecurities 
for moneys 
Vide infra, et 

1 P. Will. 172. 
Mich. 1711, 


before a purchaſe made, or payment to him of 
the money, ſo that it becomes a queſtion be- 
tween his heirs and executors, which of them 
ſhall have the money? the heir ſhall be pre- 
ferred, and it ſhall, for his benefit, be con- 


had been actually made in the life of his an- 
ceſtor for two reaſons: Namely, Firſt, Becauſe 
the heir is favored in all caſes rather than the 
executors. Secondly, Becauſe, if the executor 
ſhould have it, it would be againſt the intent 
of the Srantor, who meant to give it to the 
beirs. 1 


TT. 
the year 1720, that it is to be looked upon as 
land ; and, therefore, if the grantee thereof die 


ſidered in a court of equity, as if the purchaſe 


* . 


| Thus, where, by articles made upon mar- 


which land, when purchaſed, 


And, in the articles, there was a a proviſo that, 


T in 


1 85 ] 


in caſe the huſband died without iſſue, the 


wife might make her election whether ſhe 

would have the land or money, and had 
ſix months time to make her election in. 
The huſband died before a purchaſe made, 


leaving the wife enſeint of a daughter born 


ſoon after his death, and who died at a month 
old. The wife was adminiſtratrix to both huſ- 
band and child, and made her election within 


the fix months to have the money; and gave 
notice thereof to the brother of the huſband 


who was his heir, He thereupon filed a bill 


to have the 20001. inveſted in land, and ſet- 


tled according to the articles. * Lord Keeper 
North diſmiſſed the bill with coſts, ſaying, 
that had a bill been brought in the life-time 


infant to have the land than money, he would 
have decreed the money to have been laid out 
for the benefit of the infant; but that he did 
not ſee what equity the heir had againſt the 
1 adminiſtratrix. | 


ing iſſue at his death, he could not be ſaid to 


die without iſſue, and, therefore, no election 
15 could ariſe to the wiſe. 


money, 


But on a rehearing this de- 
cree was reverſed ; becauſe, the huſband hav- 


2 Vide Hancack, 
v. Hancock, 

2 Vern, bos. 
Hill. 1707. 
where the wife 
aQually had an 
election, and yet 


the money was 


directed to be 

laid out in land; 
becauſe ſhe then 
had iſſue, and it 


was more bene- 


ficial for them. 


b Note. Thecaſe 


of Goodiar v. 
Clarke, 1 Sid. 
roz. was cited, 
per curiam, 


wherein Wind- 


ham, Juſt. cited 


the caſe of Bret 


and Pildridge, 


on a deed with 
a proviſo, 
that if a man's 


of the infant, it being better and ſafer for the 


daughter ſheuld 


die without iſ- 
ſue within two 


years from her 
marriage, her 


huſband ſhould 
repay part of her 


portion ; the 
daughter had 
iſſue, and ſhe, 


and her iſſue, _ 
died within two 
years, and ad- 


judged that wo 


part of the por- 


tion ſhould be 


_ repaid, becauſa 
by her having 
had iſſue, the 


cemdition Was | 


_ fulfilled, 


185 o. in the caſe of 1 and Puirchila, 


c Lancy v. 
Fairchild, 


- . 20 5 * 2 rr 22 = * . — e 2 4 . 2 2 — anni.” 
— — 1 = - e * — — 4 r er 3 * 


2 Vern. 101. 
Eaſt. 1687. 


Supra, 


Diſher v. 


. Diſher, 


1 P. Will. 204. 
Trin. 1712. 


1 90 ] 
money, being: by- marriage articles to be laid 
out in land, and ſettled on the huſband and 
wife and their iſſue, remainder to the heirs of 
the wife, was, the wife dying 1n the life-time 
of the huſband, decreed to go to the heir of 
the wife, and not to her adminiſtrator ; the 
money being bound by the articles, according 


to the reſolution in the caſe of Kertlely and 


. 


3 Where D. a ane of Lad _ 


ing poſſeſſed of a certain ſum per annum upon 
bankers aſſignments (which were eſtabliſhed 
by act of parliament, and made a perpetual 5 
annuity redeemable by parliament, and were 
therefore to go to the executor) previous to 
his intermarriage with E. and in conſidera- 
tion thereof, aſſigned over theſe annuities to 


truſtees, in truſt that they ſhould pay and 


apply theſe yearly annuities to ſuch perſons 8 
as ſhould be entitled to the profits of his 


lands, which he had conveyed to the ſame 


truſtees to the uſe of himſelf for life, remainder 
to his wife for life, remainder to his firſt and 
other ſons, Sc. remainder to himſelf in fee 
and directed that, i in caſe the principal ſhould 


be paid in according to the act of parliament 


in that behalf made, that then the truſtees 


mould 


1 
ſhould lay out the monies in the purchaſe of 
freehold or copyhold lands to be ſettled to 
the ſame uſes. Afterwards D. died without 
iſſue. And, on a bill brought by the brother 
and heir of D. againſt his widow and execu- 
tor, it was decreed, that theſe annuities, being 
redeemable by parliament, were as a mortgage 
4 afſigned to truſtees and directed, when paid 
in, to be inveſted in a purchaſe, and ſettled as 
- the fee ſimple lands were above ſettled ; and, 
therefore, though the wife was to have an 
eſtate for life in the annuities by her 1 jointure 
deed, yet, after her death, the annuities ſhould 
not be looked upon as perſonal eſtate, a moie- 
ty of which, on ſuch conſtruction, would, by 
the cuſtom of London, go to her repreſenta- 
tives, but as money directed to be laid out in 
lands, and to be as a real eſtate, which, after 
the wife's death, would go to the heir of D. 


And the law will be the ſame, if the perſon 
appointed to lay out the money die before it 


In the caſe of 
the Counteſs of 


Holderneſs v. 
the Marquis of 
Carmarthen, A 
perpetual an- 
nuity of 4000l. 


iſluing out of 


the revenue of 
the poſt - oſſice 
(but redeem- 


able upon the 


payment of 
oo, ooo l. out of 
the exchequer, 
when the 1 
of affairs would 
aus waer, 


ſum, when paid, 


was to be laid 


out in the pure 
chaſe of lands 
to he ſettled iu 


manner therein 


mentioned) was 


not conſidered 
as money to be 


laid out in land, 


but merely as a 
perpetnal an- 


nuity, inaſmuch 
as there was no 


certainty of the 
redemption. | 


Bro. Chan. Rep, 


377» 


be done, and neither the executors, nor any other 
perſon, be named by the grantor to invelt it; 


| becauſe, otherwiſe, it would put it into the 
power and election of the truſtee to decide 


who ſhould have the benefit of it: For, if 


ts purchaſe were made, it muſt go to the 
heir, 


9 — FOE A a — 


Sculamore v. 
Scudamore, 
Pre. Ch. 543 
Mich. 1720. 


J 92 J = 


heir, but, if the truſtee, by "TER the pur- 
chaſe, might alter the right and give it to 
the executors, it would be governed by his 


will and inclination, and not by the will or 
inclination of the grantor, which would be 
very unreaſonable and inconvenient. And, 
therefore, although the truſt for laying out the 
money be perſonally confined to the grantee, 
without naming executors, yet, they ſhall be 
conſidered as implied and included in it. 


Thus, where A. by her will in 1696, gave 
the ſum of 80007. to her daughter B. to be 
laid out by her in a purchaſe of lands, to be 
ſettled to the uſe of herſelf for life, remainder 
to C. and his heirs, and, in caſe he died in 
the life-time of B. to D, his heirs, executors, 
and adminiftrators. C. died in the year 1714, 
and in the life-time of B. and D. in the year 
1716, living B. having, about three months 
before his death, made his will, and E. his 
lady, executrix, and having given ſeyeral lega. 
cies, and leaving F. an infant, his only daugh- = 
ter and heir at law. In the year 1717, B. 
qied. The money had never been laid out. 
A bill was brought by E. againſt F. and 
againſt the executors of B. to have the money 
for the benefit of the executors and legatees 
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1 
of D. and that no purchaſe might be made 


for the benefit of F. the heir at law of D. 
And the lord chancellor was clearly of opi- 
nion, that the money belonged to F. the heir 
at law, as the lands would have done, if a 
purchaſe had actually been made as it ought 
to have been by B. the truſtee. And his * 

N _ decreed accordingly. 0 | 


. 


the caſe was the ſtronger betauſe F. the heir 


at law, was an infant; and as B. furvived D. 


two years, the infant heir might have brought 

her bill againſt B. herſelf, the truſtee, to have 
hlaad the purchaſe made; and her laches in 
not doing fo, was not to 1 turn to her "prejudice, NE 
being an infant. 


And, although the limitations in marriage 
articles go no further than to the heirs of the 
body of the huſband and wife, yet, courts of 
equity conſider what is the effect and conſe- 
quence of the ſettlement ; namely, that it is 
to give to money the properties of land, and 
as, had it been land, it would deſcend to the 
heirs general of the huſband (i. e.) ſuppoſing 
it came from his anceſtors; ſo, although in 
fact 1 it be money, yet being in equity as land, 


it 
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7 


1 wills deſcend in the ſame courſe as land 
, would. 


8 ; - Ca. kin money to be laid out in 


land come, in truth, wholly, or in part, from 
the wife, yet, if. no proviſion be made in what 
channel. it ſhall go after failure of iſſue of the 
marriage, courts of equity will give it to the 
heir of the huſband, upon a preſumption, - 
founded on the general Wee in ſuch caſes, 
: * it was ſo intended. 


A 


The following a will illuſtrate both the : 


© foregoing ax 


Finights v. v. > Pg 


or 2 Waun. 8 


Upon the e A. with B. daughter 


of C. it was agreed, that C. ſhould give B. 


a portion of 1500/7. and that A. ſhould put 


1500. more to it, and that both ſums ſhould 
be laid out in the purchaſe of lands to be 


ſettled on A. for life, remainder to B. for life 


for a jointure, and on the heirs of their two 


bodies. A. died without iſſue, and B. mar- 


ried P. and died. Then the heir of A. brought 


his bill to have the money owing by B. (to- 


gether with 1 5000. more which he offered to 


lay down) laid out in a purchaſe according 


to the marriage agreement, It was contended 


on 


1 
on the part of P. the huſband and. adminiſ- 1 
trator of B. that, as there was no mention in 
the marriage agreement how the* remainder 
in fee ſhould go, and as, the wife's portion 
being equal to the money laid down by the 
huſband, it would have been reaſonable, if a 
queſtion had been made in this court, how 
the remainder ſhould have been limited in 
the life of the parties, to have decreed it for 
the right heirs of the ſurvivor, therefore, the 
purchaſe having never been made, and the 
wife ſurviving, ſhe was entitled, in equity, to 
the whole money, and that her huſband, as 
her adminiſtrator, had the ſame right, if not 
to the whole, at leaſt to a moiety which was 
| her own proper portion. But it was decreed, 
that what remained due from C. ſhould be 
- 125 to the heir of A. the firſt huſband. 


And the better 1 Bene to W 
although a purchaſe be to be made with the 
conſent of the huſband and wife, and one of 
them die before the money be inveſted; yet it 
all be ſubject to the limitations in the agree- 
ment, and, in default of iſſue, go to che re- 
A of the huſband. 


* _ it — ————— — oo > dn — 3 


Thus, where, on the marriage of 8. wh R. | Symons v. Rut+ | 


ter, 2 n 


$4" 6 
N 11 „ iger By urdlekes Witt $661. parti of 
the portion of S. could be placed in truſtees 
hands to be inveſted in a purchaſe (with the 
conſent of S. and R.) of houſes or lands of 
Inheritance, to be ſettled on the huſband and 
wife, and the iſſue of the marriage, remainder 
to the heirs of the body of S. remainder to 
her brother and his heirs, The intereſt, until 

a purchaſe had, to go as the rents and profits 
Vould go afterwards. S. died without iſſue 
before the money was laid out, then R. died, 

and afterwards the brother of S. claimed the 

Fool. by virtue of the remainder to him and 
his heirs. Et per Trevor and Rawlinſon, the 


5 8 5ool. muſt, in this caſe, be looked upon as 
money, and not as land, and go to the admi- 


niſtrator of R. the huſband, who ſurvived. 
Firſt, Becauſe there was no poſitive covenant 
that it ſhould be laid out in land. Secondly, 
Becauſe it was to be laid out in land, but by 
conſent of R. and S. and there had been no 
purchaſe made or conſented to, and, therefore, 
it remaining as money, the intereſt by the 
articles was only appointed to the ſurvivor, 
and no diſpoſition was made as to the prin- 
eipal y tbat, therefore, muſt go to the admini- 
ſtrator of the huſband who ſur vived, and who, 
os it had been Kale, would have been tenant 


1 40 ＋ in | 


{0 
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us tail, and might have barred the iſſue, And 
the bill was diſmiſſed. . 


But, Hutchins v was of a contrary opinion in 
the preceding caſe; for he ſaid, the intention 
was plain that the money ſhould be inveſted 


in a purchaſe, and it was plain that a purchaſe 


might have been made after the death of one 


of them, becauſe the ſurvivor, by the articles, 


was to have only the intereſt for his life ; and 


though, if ſettled, the huſband might have 


been tenant in tail, yet, he having no iſſue, 


would have been only tenarit in tail after 
poſſibility of iſſue extindt ; ; and, therefore, 
this cauſe muſt be governed by the rule that 
had been taken in the ſeveral caſes of Whit- 
wick and Jermin, Lawrence and Beverley, An- 
nand and Honeywood, and Kettlely and Atwood, 
and money muſt not, in this caſe, be taken as 
| perſonal eſtate, upon the ſame circurnſtances 
which, in other caſes, had made money be con- 
| ſidered as aq and to 8⁰ a8 real eſtate. 1 


Note. This was 


previous to the 


caſe of Colwal- 


and Shadwell, 

1 P. Will. 471. 
Since which it 
has been held, 


that tenant in 
tail, remainder 


in fee to an- 


other, as he 


cannot bar by 
fine at law, nei- 


ther can he be 
entitled to mo- 


ney ſo ſettled in 
equity. Beſides, 
theſe articles 
would have re- 
quired a ſtrict 


ſettlement, in 


which the huſ- 
band would 


have been only _ 


tenant for life, | 


And the opinion 1 de in 1 pre- 


ceding caſe, has been ſince approved of by 
Sir Jgſepb Feky! and Lord Talbot, in their 
1 Judgments on the caſe of Letchmere and 
Lord Carliſie; the former of whom ſaid, he 


Vox. II. H obſerved 


5 


Vide 3 P. wi , 


Ws. _— 


© —  #@ ©4404 


BY not been * clauſe in the articles, clit 
the purchaſe ſhould be made with the conſent 


of the huſband and wife, the money muſt have 


been taken as land: Now, fuch clauſe made 
no matter of difference; for, upon a conve- 


nient purchaſe being propoſed; the court of 


Chancery would have taken upon itſelf to 


have judged thereof, and without ſome rea- 


fonable objection made, would have ordered 
the money to have been laid out in it: So 


that ſuch clauſe ſeemed to have been imma- 
terial in the marriage articles, and the N 


7 of Hutchins, to have been well- founded. 


Chaplin ve. 
Horner, 1 P: 
Will. 483. 
Mich. 1718. 
S. L. Scuda- 


more, ſupra. 


Lord T alſo, i in delivering Bis judge 


ment in the caſe of Pultney and Lord Dar- 
 lington, ſaid, that he thought Hutchins was | 


Bight 1 in | the caſe of Symons and Rutter. 


80, Ae C .covenanted „on his marriage, 


to lay out 20001. (then in the hands of truſtees) 
in the purchaſe of lands, to be ſettled on 


_ more v. Scuda- 


himſelf and his heirs ;. 650. part thereof be- 
ing, at the time of his death, in the hands of 
the truſtees, it was inliſted in a cauſe in 

Chancery reſpecting this fund, that this 6504, 


ought not to be laid out in lands, bur ought 


Po 


a3 


to be looked upon as perſonal eſtate, and the 


widow to be entitled to a third part of it. 
The ground for which was, that C. being to be 
tenant in fee of the land when purchaſed, and 


having an abſolute. power over it by will, or 


otherwiſe, and it being then actually but money, 


it ſhould be eſteemed in no other light than as 
money. Sed, per curiam, it ought to be taken 
as land, and to go to the daughter as heir; 
the diſpute in this caſe not being between C. 
and the truſtee, but between the "ker and the 
executor, who became entitled to the money 
ſubje& to the covenant. And it was decreed 
accordingly. | 


N 


Again, Where A. on his marriage with B. 
who had a portion of 16,0007. 10,0001. 
whereof was agreed to be laid out in the | pur- 
. chaſe of lands 1 inheritance, to be ſettled on the 
iſſue of the marriage, with remainder to A. in 
fee. A. died leaving iſſue one ſon, who after 

wards died. The money not having been 

inveſted, but being out on mortgage, the heir 

general of A. filed a bill to have it aſſigned to 
her. This was oppoſed by A.'s mother and 
adminiſtrator on the ground, that, being then 
in itſelf money, it ought, by the ſtatute of 
Diftributions, to be divided between her and 


H 2 A.s 


Edwards v. | 


Lady Warwick, 
A P. Will. 171. 


Trin. 1723. 


j 
' 
i 


A.'s ſiſter. But it was decreed to, belong to 


the heir ; which decree was afterwards Kees |: 
in the houſe of Lords. 


FF 


No e Foo ever been TOR as to e 


1 contents has flow from conſidering money 


as land, whether it be circumſtanced in the 


one or the other of the before-mentioned pre- 
dicaments ; for the rule of equity will be 


preciſely the ſame, whether the money be de- 


poſited in the hands of a third perſon to be 
laid out, or be reſting in the hands of the 


covenantors, or in the hands of a perſon into 


whore * it comes as land. ; 


3/0 


* Tetchmere v. 
Lord Carliſle, _ 
3 P. Will. 224. 
La. T. Talbot 
91, 92. 7 | 
Mich. 1733. 
Eaſter 1735 | 


It was objected, dos in ; the. aa of 


L Leichmere and Lord Carliſe, where Lord 
 Letchmere had covenanted for himſelf and his 
_ heirs, to lay out 26,0007. in the purchaſe of 
lands, and to ſettle the ſame on himſelf and 


his wife, remainder to firſt and other ſons, &c. 


remfinder to his own right heirs, on an appli- 
cation by the heir general for a ſpecific per- 


_ formance, that. this caſe differed from all that 


. had, preceded, it; For that, the. money was 
never depoſited, bur remained in Lord Letch- 
mere's. own hands; and that he only was the 


tchbar, and conſequently. his heir: So that 
the 


L 101 ] 

che heit was the debtor as bound in the cove- 
nant, and yet claimed as a creditor under the 
covenant. And it was faid to be inconſiſtent 
for the ſame perſon to be both debtor and cre- 
ditor: Beſides, that, as far as the heir had real 
aſſets, the aſſets were at home already, and 
could not be ſued for. But it was held by 
Sir Foſeph Jelyl, Maſter of the Rolls, and his 
decree affirmed as to this part of the caſe by 
Lord Talbot, that this would make no differ- 
ence; an heir could no more be looked upon 
as a creditor againſt his anceſtor, than he 
could be looked upon as a purchaſer under 


him; he took with the ſeveral burdens that 


his anceſtor laid upon him; and, as on the 
one hand Lord Latchmere bound himſelf by 
his covenant to lay out this ſum of 30,009 /. 
in land, he on the other hand acquired a right 
to an eftate for life, and to a remainder in fee, 
which, by his death, were ſevered, and the 
remainder only deſcended upon his heir. Thus, 
if a man articled for a purchaſe and bound 
_ himſelf, his heirs, executors, and adminiſtra- 
tors, he might as well be called in that caſe | 
both covenantor and cavenantee, as in the 
N preſent caſe; but the heir was nevertheleſs 
entitled to have the purchaſe compleated, and 
mien compel the executor to do it, becauſe 
N 8 their 


Chicheſter v. 
Bickerſtaff, 
2 Vern. 295. 
Trin. 1693, 


B 


their rights were different; and where a 


man's deſign appeared to be to turn his per- 


ſonal eſtate into land, that gave his heir an 
advantage which a court of equity would ne- 
ver take from him. None of the caſes cited 
warranted this diſtinction that was endeavour- 
ed at, and in reaſon there was nothing to 


warrant it, the intent and agreement of the 


parties being the ſame in both caſes, which, if 
effectual in one caſe, there could be no 
reaſon why it ſhould not be fo in another. 
The caſe therefore fell within the common 
known rule, that money, articled to be laid 
out in land, was to be looked upon as land, 
Lord Letchmere was bound at the time of his 
death to lay out the money in land, by which 
he gained a right to an eſtate for life, with a 
remainder in fee; and the eſtate for life being 
determined by his death, the right which he 
had to the remainder deſcended | upon his 
heir, 


It is true, there was a caſe in Chancery in 
Lord Somers's time, on articles. made on the 
i marriage of A. with B. by which it was. 

agreed, that B.'s father ſhould pay 1500 J. in 
part of her portion, which, together with a 
like ſum to be advanced by A. within THREE 


YEARS 
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YEARS aker the marriage, was to be inveſted 
in lands, and ſettled on the iſſue of the mar- 
riage, remainder to A, $ right heirs,” A. died, 
and then B. died, both within a year after the 
marriage, and without iſſue. A. had made a 
will and deviſed the reſidue of his perſonal 
ee after debts paid to his ſiſter, making. 
f his heir at law executor, And, on a bill filed 
by the heir at law to have the 1 800 J. paid 
him, it being to be conſidered and looked 


upon in equity : as land, ind therefore belong- 


ing to him as heir at law to his brother, the 
court decreed, that the money, though once 
bound by the articles, yet, When the wife died 
without iſſue became free again, and was un- 
der the power and diſpoſition of A. (as the 
land would likewiſe have been! in caſe a pur- 
chaſe had been made purſuant to the articles) 
8 and therefore would have been aſſets to a cre- 
ditor, and have gone to the executor or admi- 
niſtrator of A. and the caſe was much ſtronger 
where there was a reſiduary 1 5 | And 
| the bill was diſmiſſed, 


But, a remarkable” 3 in this 


which have as yet occured is, that the wife died 


within three years after the marriage, during 


Vide contra, 
Kettleby v. 
Atwood, Lancy 
v. Fairchild, 
Scudamore v. 


Scudamore, all 
of which are 


caſes where 


there was no 


truſtec. Supra. 


caſe, and what diſtinguiſhes i it from all others 


. Which 


« 
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hid, period the purchaſe was to Rave been 
made; ; ſo that the time was not come within 
which the money was to be laid out, and till 
oy then it continued money; and both Lord 
4 Talbot and Sir Jeſeph Fekyl, in ſpeaking of 
this caſe in that of Letchmere and Lord Car- 
lulie, in which all the caſes on this head were 
9 4 collected and diſcuſſed, agreed in opinion, 

< "112-013 4 40008 the judgment in ki caſe could not be 
SedvideBrown's maintained in oppoſition to ſo many decrees 


Ch. Ca. 238; 
the doctrine of the other way, unleſs upon the foundation of 


; 23 this diſtinction; or under an idea that the 
. proved by Lord | 
| Thurlow. © court, in that caſe, had ſome evidence to in- 
_— duce them to believe, that the huſband looked i 
i | Ban. the money as Perſonal eſtate, 8 N 
| | 3 Vide ug. n It is neceſſary here to-obſerve thi, in theſe 
| 8 we | caſes of final limitations under articles, it is 
v * 2. immaterial whether the claimants under them 
=_ be purchaſers for a valuable conſideration or 
8 not; the foundation of their title not being in 
| V reſpect of the articles, as being parties within 5 
l 0 the meaning of them, but as heirs (by deſcent) 
1 e lands, the remainder i in fee in which were 
90 =_— veſted in their anceſtors, and which in n courſe : 
: 1 4: deſcent fell Ses rr 
. | 
| . And this. rule of equity, as ro wok y arti- 
| SOUL cled 
1 


a. 
* 2 = * w 


dded to be turgedi ipto land, is recognized and, 


admitted in courts, of law ; . for which reaſon. 
where money, by marriage agreement, is ar- 


| ticled to be inveſted in land, that money is 
held, at law, not to be aſſets for payment of 


7 : 33 . p - * 
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. >. 2 F 11 28 * : a+ # 
Ea . | * * 1 , 


Thus, i in * upon ao RD B. 
as an executor and plene adminiſtravit plead- 
ed, on a ſpecial verdict, the jury found a leaſe 1 
for years to truſtees to raiſe; 10co/. and arti- 
cles of marriage, whereby a daughter was to 


have 1000 7. to remain in truſtees hands for a 


year, unleſs the huſband purchaſed, &c. and, 


if he did purchaſe, then the father-in-law co- 


Vide 3 P. Will. 
217. Lawrence 


v. Beverleigh, 


2 Keb. 841. 
Mich. 1672. S. 
C. cited . 1 95 
2 Vern. 55. 


venanted to pay the ſum of 1000 J. to the 


huſband, his executors, adminiſtrators, and aſ- 


ſigns, and 10 pay, intereſt until the purchaſe. 


They find that the land was not purchaſed, that : 
the huſband. died, and that the wife received 


Zoo J. due for intereſt after the death of the 


| huſband... And hereupon it was contended on 


behalf of the plaintiff, that this was aſſets; for, 


though the wife in equity was to have the 


benefit of che land, yet, at law, till the fund was 


changed it was aſſets, as an obligation to the 


huſbang. The receipt of money, it was ſaid, 


fallougd. the ſecurity, the money coming in 


lieu 


Whitwick v. 


Jermin, 


1 Vern. 471. 
_ Cited 2 Vern. 
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neu of the debt which was here due to the 
huſband: But the court were clearly of a con- 
trary opinion; for this was no aſſets, the ori- 
ginal money not being, in law, due to the 
huſband or wife; and the covenant on the ar- 
ticles did not alter the former truſt, nor did it 
take notice how the intereſt ſnould be paid; 
nor was there any contract to pay intereſt 
after the death of the huſband, but it was the 
reſult of natural juſlice, that he, in whoſe, hand 
the money was, ſhould pay intereſt to him to 
whom it was due. And judgment was Bien 5 
* the nor ee gt +: 


Andi in th. caſe of Whitwick — 1 


wherein money was by a marriage agreement 
to be laid out in land, the court of Chancery 
would not let that money, as perſonal aſſets, 
1 be liable to other debts, 


This principle, FI money to be ret 


in land ſhall be conſidered as land, has been, 

in the application of it, purſued through all 
the variety of legal conſequences _ which na- 
5 turally flow from it. It has; therefore, been 
decided that there may be a eee, by 198 
| curteſy of it, 5 


Thus, ; 


19991 

Thus, where one deviſed 3007. to her Sweetapple v. 
a SE Wa 0 1 ; Nada, 2 Verne 
daughter to be laid ont by her executrix in 536. Hill. 1705. 
lands, to be ſettled to the only uſe of her and 
her children, Sc. and the daughter married, had 
iſſue, and died, living her huſband, and before 
the money was laid out in land; it was held, 
that, as, if it had been an immediate deviſe of 

land, the daughter would have been, by che 

words in the will, tenant in tail, and the huſ- | 
band, conſequently, tenant by the curteſy ; 

fo, the money being to be conſidered as 
lands, the huſband 'ſhould have the intereſt 
or proceeds thereof for his life, as tenant by 

the curteſy., = e 


So it was held by Lord Hardwicke, in the Caninghams. | 
caſe of Cunningham and Moody, that, as the _ by | 
elder daughter, by the firſt wife, would have © 
been tenant in tail of the lands to be pur- 
chaſed with the 500 J. there ſettled to be laid 

out in lands, ſhe ſhould have the ſame intereſt 

in the money: The conſequence of which was, 

that the huſband ſurviving was entitled to be 

tenant by the curteſy thereot. 


And, in the ſame caſe, it was queſtioned, Ibid. 
whether the ſiſter of the half blood would be 
entitled to the reverſion in fee of the money 

Fe MY 00 
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120. 


after the death of tenant by the curteſy, not as 
claiming from her ſiſter; for in that right ſhe 
could not have it, becauſe, being but of half 
blood to her, ſne could not be her heir; but, as 
_ claiming it from her father by deſcent, who by 
the ſame ſettlement took an eſtate for life in the 
money, with a remainder in fee to him, his 
| heirs and aſſigns for ever, which, according ta 
the ordinary rules, veſted in him, and, then, 
whoever took afterwards muſt take through him: 
Becauſe a perſon, claiming by deſcent after an 
eſtate tail, muſt make himſelf heir to the firſt 
+ purchaſer if it were a remainder, or to the do- 
nor if a reverſion, and not to an intermediate 
perſon to whom it deſcended, notwithſtanding 
that perſon might have done what he would 
With it, as the ſiſter, being tenant in tail, might 
have done here. And it was held by Lord 
 Hardwicke, that the reverſion in fee, fo veſted 
in the father, deſcended to the ſiſter of the 
half blood; for, when not clothed with poſ- 
ſeſſion, it followed the rule of poſſeſſio fratris, 
although it was not exactly the ſame caſe, And 
his lordſhip ſaid, the caſe of Ke!low and Rowden 
came up to this; ; for it was there held to be 
ſufficient for a claimant, in ſuch caſe, to make 
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_  *hinaſelf heir to theperſon in whom the reverſion 


fir veſted, without mentioning the intermediate 
N perſons 
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perſons) who never had the actual poſſeſſion o 


dhe fee, but barely the reverſion, although they 
might have charged, conveyed, or aliened it: 


And it was decreed, that the daughter of the 
half blood was entitled to the money after the 


en of the te tenant by the df 


ps "ad money, a emer; $i paſs in a 
will, under general words, as Cans of the teſ- 
= tator's real eſtate, 


4 4 ? . " 


Thus, mh money in truſtees hands was 
bound by articles, whereby ĩt was agreed to be 
turned into land, and ſettled on the iſſue of a 
marriage, remainder to the right heirs of the 


vide Lingen v. 


Sowray, 1 P. 
Will. 172. 

Mich. 1711 
S. C. 1 Eq. Ca. 
Abr. 175, Pro. 
Ch. * 


huſband; and he, there being no iſſue, deviſed 
certain lands to his wife, and the reſt of his 


real eſtate in the county and city of York, and 


_ elſewhere in Great Britain to another perſon, 


and gave his perſonal eſtate, and all his ſe- 


curities for monies to his wife, whom he 


made executrix: It was reſolved, that the ar- 
ticles having in equity changed the nature of 
the money, and turned it as it were into land, 


it ſhould be conſidered as real eſtate, and paſs 
under the deſcription of lands elſewhere. in 


England, and not as daf of the +; perſonal 5 


eſtate. . 
So, 


Guidot v. Gui- 
dot, 3 Atk. 


ES 1745- 68001. veſted in truſtees, and bound by mar- 
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So, where the remainder-man in fee of 


riage articles to be laid out in the purchaſe of 
lands in Great Britain, or of ſome church, col- 
lege, or other renewable leaſe, by his will de- 
viſed all his freehold, leaſehold, and copyhold 
lands lying in Hington, Elsfield in Hampſhire, 
or elſewhere to A. and, after her death to B. 


and his heirs; and, as to his perſonal eſtate of 


what nature and kind ſoever, he gave the ſame 
to C. paying his debts and legacies, and made 


C. executor. C. inſiſted, that the 6800 J. 
© ought to be taken as part of the teſtator's 
perſonal eſtate, and as ſuch paſs to him as 


part of the reſiduum thus bequeathed by the 


teſtator's will. Sed per curiam, the articles ſay | 


tit ſhall be laid out in the purchaſe of lands of 


inheritance, or in church and leaſehold eſtates. 
Then the court muſt take it to be the one or 


the other of theſe, and, during the life of the 
- huſband and wife, if laid out, it muſt have 


been in one or the other of them. No ſort of 
election was made by the huſband. Then, at 


the time of the will and of his death, it ſtood | 


in equity as it did in the articles, either to be 
laid out in freehold or leaſehold, and, there- 
fore the court would call it the one or the 

other of choſc eſtates, according to the rule in 


equity» 


En J 
equity, that what is agreed to be done muſt 


the locality, viz. eſtates in Middleſex and Hamp- 


* comprehenſive word he could have uſed. It 


had done here, they intended to paſs every 
thing they had in the world. Now the money 


the dioceſe of the metropolitan, if he was 


poſſeſſed of monies in different places. So 
here, it was either in money or on a mortgage, 
and, therefore, the word © e{ſewbere” certainly 
took it in. Then the teſtator muſt have con- 


ſidered it as laid out in either one or the other. 
2 Pm.” 


# land to many purpoſe yet, it is not ſtrictly ſo 


W. thin 


be conſidered as done. If it had not been for 


had been ſaid, that the lands did not lye any 
where, for they were not yet purch aſe d ; when | 
P eople made ſuch deſcr iptions as the teſtator 


was ſomewhere. It was, by the tranſmutation 
of the court, changed into land. Money was 
- England like Bona rotabilia in the eccleſiaſ- 
tical court, which muſt be either in the dio- 
ceſe of the biſhop where the perſon dies, or, in 


; But, although money ſo circumſtanced be as 


ſhire, no doubt could have ariſen; but there 
follows, © or elſewhere,” which is the moſt 


It there had been only a general deviſe of 
his lands, this money would certainly have 
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nuant in tail, 
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 withinthe Ratytes of wills, fon it vil en 


- Kill, vnatfeſted by mimeſſes,, The reaſon o 


Sed quzre, if 
expreſsly de- 
viſed and — 
ed as land. 


_ this ſeems to be, chat, when the oer giyes it 
will not, arteſted, purſuant. to, the, ſtature, 

- without, any thing further ſald, he thereby 
ſhews his intention that it ſhould, be conſidered 


= money and. not as land; in eicher of which 


lights ĩt may be viewed by im, 
Fþ "_ veſted in Hie. a 


1 wo ablo- 


” 
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"lf - And a prima facit, ſuch money is, 
in equity, conſidered as land, and that idea is 


there followed up in all its conſequences, ſo. as 


Contra of te- 
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. Perrers, Ch. 
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to give it all the properties and qualities of 1 
real eſtate, yet, a tenant in fee thereof may 
have it retained as money at his election; be- 
+cauſe; being; abſolute owner, thereof, he might, 

if it were actually made land, turn it into 


money again immediately by ſale; | and "Hh 


court of equity will not do ſo uſeleſs. an act as 


chat of compelling} the owner to inveſt it in 
land, when he has the power of turning it the 
next inſtant ; into money again. But in order 


to make this equitable fund to be conſidered 


as money again, the owner muſt do ſomething 


to Nee that he * made that een A 


1 * n a remainder un in 
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| $6681, —— hands of his father-in-law, being 


„and which was agreed to be 


laid out h lakh (attouriting the 4000 J. and 


mtereſt, as part of his perſonal eſtate, ſhe being 
dead, and no iſſue living) declared, that it 


ſhould go to his executors to pay his debts 


And legacits, and died, leaving F. his execu- 


tor: It was determined by the court of 


Chancery and judges, that, as if the land had 
been purchaſed, yet, the wife being dead, and 


4 cheit being no iſſue living, the huſband might 
ave conveyed away the ſame from the heir 


at law, notwithſtanding the agreement; fo 


4000 J. being to be paid by the bond to the 
fon, his executors, or adminiſtrators, the ſame 

in law and equity belonged to his executors. 
And the money was decreed to the 19 


a as the ww ind Mars with TRIER. - 


80 if dis teſtator deviſe it under the PO 
ſcription of ſo much monty agreed to be laid 
out in land; this will be ſufficient to make it 
_ paſs as perſonal eſtate, and by a ll not at- 
teſted by three witneſſes, | GE” 


ee be emen 


1 And, wat weh unter rer b election. 
5 in the remainder-man in fee, in what light 


boch 4 fund ſhalt be confidered;the' only ob- 


| Croſs v. Ad. 


denbroke , Hill, 


1719. Fulham 
v. Jones, Mich. 
1720, both de- 
termined by 


Lord Parker, 


vide 3 P. Will. 
| | 231, fte C. 


3 Atk. 356 ; 
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ject * enquiry is, what was his intent, hi 5 


being a matter of fact, lies in parol proof, and 
may be deduced from any act of the Party, en⸗ 
titled to make the election, a to 5 8. 


his intent either Wer. nr 


Lingen v. Sow- 
ray, 1 P. Will. 


gen and Souray, it was held that (the remain - 
der- man in fee having called in a part of the 


172, 176. 
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— in 15 e eee caſe of Lin- 


money laid out upon ſecurities, and agreed to 


be inveſted in lands to be ſettled on the iflue 
of the marriage, remainder to himſelf in fee, 
and put the ſame, out upon other ſecurities 
i mentioned to be in truſt for himſelf, his 
executors, and. adminiſtrators). ſo much .of 
the original ſum as was ſubſiſting on the ſe⸗ 
curities upon which it was originally placed, 
or, on any other ſecurities, where no neẽ 


truſts had been declared, ought to be con- 


ſidered as real eſtate: But, as to ſo much of 
it as had been called in by the remainder- man 
in fee, and afterwards placed out on ſecurities, 
on a different truſt, that ſhould be taken to be 
perſonal eſtate ; for, there being no iſſue of 
the marriage, it was in the power of the huſ- 
band to alter and diſpoſe of it as againſt the 
heir at law, though not againſt his wife; and 
the placing 1 it out upon different truſts was an 


alteration 


5 


t n 1 


alteration of de nature of it, ſince the teſts. 
tor's declaring the truſt 45 bis executors, ſeemed 


n. not Bot ro _— HOW 0 


ah in the W cafe of Chaplin 
and Horner, whete the tenant in fee of the 
20007. there covenanted to be ſettled, having 


tantamount to his having declared, that | it | 


Chaplin v. Hor= 
ner, 1 P. Will, 
483. Mich. 
„ 


then a daughter, had received 13507. part 


thereof, and laid it out on a purchaſe for his 


life. On a bill, brought by the daughter after 


his death as heir to her father, to have the 
covenant in the marriage ſettlement performed 


in ſpecie, it was inſiſted, on the | part of the 


perſonal repreſentative, and held by the Maſter 
ol the Rolls, that the payment of the 13 gol. 
to the father, who would have had an abſo- 
lute power over the land, if purchaſed and 
ſettled; was a good payment; and that the 


money ought not to be refunded by his ad- 


miniſtrator, in order to be inveſted in land for - 


_ ne of e and heir. 1 


Oe hive 12,0007, was articled on a mar- 
riage to be laid out in land, and, ſubſequent 
to the articles, the ſtatute of the 11th and 12th 


Yowes v. Lord 
Shrewſbury, _ 
5 Bro. Ca. Far. 
209. x | 


of William the Third, difabling perfons making N 
Fa of the Popiſb religion from purchaſ- 


42 ing 


| . 116 J 
. ing lands Was s paſſed (it being admitted the 
cauſe, that, at the time of the articles being 
entered into, the parties were Roman catholics, 
and fo continued to the time of their deceaſe) 
the lords commiſſioners of the great ſeal, on 
a cauſe before them, were of opinion, that 
the 12,0007. ought to be conſidered as money 
and not as land, and decreed accordingly ; ] 
and this decree was affirmed on appeal to 
the houſe of Lords: One ground of which 
deciſion was, that it was not neceſſary to ſhew 
any expreſs declaration of the party to the 
| | agreement, to whom the remainder in fee of 
| __. the land to be purchaſed was limited, that the 
= EL 12,0000. ſhould be conſidered as money and 
7 e not as land, the legiſlature having in effect 
| Gre ON enacted, that it ſhould ſo remain and be con- 
ſidered, and ſhould not be inveſted in, or 
bY. conſidered as land. But if it had been neceſſary 
to ſhew any ſuch conſent or intention in the 
© remainder- man in fee, in the eye of the law, 
his conſent, as well as that of all other ſub- 
jects, was ſuppoſed and conſidered as given to 
every act of parliament; and, therefore, he, by 
1 paſſing this act, conſented in the moſt binding 
mamanner, that the 12,0007. ſhould not be laid 
out in land, but ſhould remain in money. 


The 
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The rexpainder-man, in fee, entitled to a 
fund ſo circumſtanced, may. make his election, 
as well whilſt the preceding particular eſtates 
are in eſe, as afterwards, to have it conſidered as 
money or land. Accordingly i it was held, in the 
caſe of Lingen and Sowray, that the huſband's 
raking freſh ſecurities as to a part of the mo- 
nies, which ſecurities were mentioned to be 
to truſts different from thoſe in the articles, 
ſnewed his election to alter the nature of the 
fund, and was valid for that purpoſe as againſt 
D the heir at law, theugh not againſt his wife, | 


And, i in 1 caſes, e even a 1 declara- 
tion or direction from the remainder · man in 


1 ee. will be regarded ; for theſe caſes do not 
fall within the purview of the ſtatute of Frauds 
with relation to declarations of truſt: Becauſe 
the truſt of the money is declared by the 
articles, the declaration is only in which 


Supra. 


Per Lord Mac- 
clesfield, 2 P. 
Will. 174 


ſhape the owner of the truſt fund conſiders i it. 


Prima facie, equity preſumes | it land; but 


that equity may be rebutted, by a parol de- 
claration of the owner that he conſiders it 


money. He may elect, being abſolute owner, 


Which it ſhall be, it being privileged i in equity T 
n be taken as land or money at his option. 


13 F "and. - 


I 
1 


Pultney v. Earl 
cf Darlington, 
Biro. Ch. Rep. 


to ſhew an intention in the owner to have 
ſuch a fund conſidered as perſonal eſtate. As 

if a man entitled to money ſo circumſtanced, 
and having the ſame in his own hands, but on 


his own; for his ſo doing furniſhes a ſtrong 
| ground to preſume, that he means to take 
, poſſeſſion of thoſe ſecurities in the ſhape in 
which they are at the time of the transfer; 


tinguiſhable from the caſe of ſuch ſecurities 
in the hands of truſtees ; for, in the latter 
caſe, a transfer from one truſtee to another, 
without an alteration of the uſes, it is appre- 
hended, would not furniſh a ground to pre- 
ſiume an intent to conſider the fund other (than 8 
1 as it exiſts f in equity, namely, a as land. 


cafe 23,4881, was bound by will to be laid out 
in the purchaſe of land, to be ſettled on W. P. 
the elder, for life, remainder to his firſt and 
other ſons in tail male, remainder to H. P. 
8 for life, remainder to his firſt ang other ſons 


| 12 118 —1 
And very light circumſtances are ſufficient 


ſecurities in other names, transfers them into 
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and, in this reſpect, the caſe of ſecurities ſo 
credited in the hands of a man's ſelf, is diſ- 
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The caſe of Pultney and the Earl of Dar- 
lington, was decided on this ground. In that 


in 


1 9 J 


ib 


; in tail, remainder to D. P. in le! manner, 
7 remainder to W. P. the elder, father oa W. P. 
in fee. D. P. died without iſſue male. W. P. 
the elder, changed all the ſecurities” in which 

the money was inveſted into his own name, 
and afterwards by his will, without taking 
notice thereof, gave his lands and his perſonal 
eſtate to H. F. In fee, and alſo died without 
iſſue male. Whereby H. P..became entitled 
to an eſtate tail, with a remainder in fee in 
thĩs truſt money. H. P. afterwards made his 
will, and, after diſpoſing of ſome particular 
eſtates in Mz ddleſex, gave all his other eſtates 
in Middleſex, and his eſtates in Somerſet, Mont 
gomery, Salop, and York (except the reverſion 


- of Lord B. 8 eſtates) ſubject to a truſt term 


-- F. of his heir at law for life, remainder mn. 


her firſt and other ſons, &c. and gave all his 7 
i money, ſecurities for money, goods, chattels, 


and perſonal eſtate, not before diſpoſed of, to 
his executors, in truſt, after payment of his 


debts, to lay out the reſt in the purchaſe of lands, 
to be ſettled as therein mentioned, the ulti- 


mate remainder in fee to F. P. and, upon his 


death-bed, gaye F.P. his heir at law, 20001. 
in bank bills. On a bill filed by F. P. as heir 
at law to H. P. to have chis truſt money laid 
out i in land and conveyed to her in fee, the 

VE 
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eauſe was heard before Lived-Chiincelive, Batb. 
un, Lord Chief Juſtice De Grey, and Mr. Ba- 
ron Eyre, who diſmiſſed the bill, and, on re- 
hearing before Lord T. burlow, that decree _ 5 
| e 


1 he . . 44 | behalf of F. p. a 
was, that H. P. had died inteſtate as to this 
property, and that, not having been in his 
contemplation, it muſt deſcend upon her /ag 
heir at law. But it was contended on the 
other ſide, and held by the court: Firſt, That 
circumſtances of demeanor in the perſon en 
titled to the remainder in fee, though ſlight, 
Vere ſufficient, in caſes like this, to decide the! 
85 Fd to be money again and not land. Re- 
Fo Cceiving it from truſtees would undoubtedly. ; 
4$ be ſufficient. Then H. P. did receive this 
1 money, and had it in his hands. Secondly, 
IThat H. P. certainly did not mean to die in- 
=_ - teſtate as to any thing. Then he had diſpoſed 
of that part of his fortune that was actually 
land by local deſcription, that part then that 
vas not actually land, muſt have been meant 
1 to be compriſed as e eſtate. Thirdly, 
What rendered this more certain was, the'cir- 
cumſtance of his giving F. P. 20000. as it 
was eee he could have any idea at 
890 that 
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that time that ſhe would becume immediate 
entitled to 230 .; for he cdd not think 
that, in that caſe; ſhe would want an imme- 
* ern 1613 cn bie OW 51015 . 8 20301914 
| $3208 115 
But it is ee vpon comparing the Supra, 
W circumſtances of the preceding caſe with thoſe 
; that occurred in the caſes of Linguen and Som- 
= 72, and Guidot and Guidot, and applying the 
principle that governed thoſe caſes to the 
caſe laſt-· mentioned, that the circumſtances of 
the funds having been taken in, and of the” 
gift of 20001. to the heir at law, were ex- 
: rremely material; for, otherwiſe, it might have 
been contended with ſome confidence of ſuc- 
{ ceſs, that, as the truſt money was invelted in 
: 


| ſecurities in Middle dex, and as H. P. clearly 
meant 0 to die inteſtate as to any part of his 
| property, the truſt fund ought to paſs as land 
in Middleſex, and not as perſonal property ; 
for, in the caſes of Linguen and Sowrey, and 
| Guidot and Guidot, it was held in ſimilar cir- 
eLumſtances, that ſuch a fund would paſs, by a 
_ deviſe, under the general deſcription of © land 
elſewhere,” coming after particular lands de- 
| {ſcribed locally, Now, it ſeems: a neceſſary 
_ conſequence: of the principle which ſupports 
that concluſion as to © lands elſewhere,” after a 
"gl e local 
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local deſcription of particular lands, that, un- 
der a local deſcription which embraces the 
local ſituation of the money, it ſhall paſs as 
land there locally fituated. So that either the 
doctrine of theſe caſes, founded upon the 


maxim of equity, approved and ſanctioned 
ever ſince that branch of our law has been 
formed into a ſyſtem, ce that money, to be laid 
out in land ſhall be conſidered as land,” and 


conſequently treated as ſuch in all relative 


firuations, muſt be ſubverted and rejected, as 


decided againſt law ; or money thus predica- 
mented muſt be till conſidered as land, whe- 


? ther it be actually in the hands of the remain- . 


der- man in fee chereof (if he acquire it with- 


out any act done by him merely in its. legal 
courſe of deſcent) or of a truſtee, until ſome 

declarations made or at done from whence : of 
- contrary intent may be preſumed to be enter 

tained by the owner, who has a right to give 


1 to it either the one or the other character. | 


And if al parties, entitled to che beneficial a 


intereſt in money directed to be inveſted in 


| land, agree to take it as money, a court of 15 


equity will * them to take it in its then 
5 fate. x 


Thus 
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| Thus whans the huſband, by nm N 
vious to his marriage, covenanted to purchaſe 117. 
lands of 80). a year value, in truſt for the iſſue 

of that marriage, as tenants in tail in com- 

mon, remainder in fee to his own right heirs ; 

and on a bill filed for that purpoſe, a decree 

was made, that che huſband ſhould perform 

the articles ; the huſband died, and the younger 

children joined in a petition- with the eldeſt 

ſon, to have the money paid to them and not 

| inveſted in a purchaſe, and an order was made 
accntdingly. 


But where there was a proviſo. in a ſubſe- gau 
quent agreement relative to money entitled i in 2 Alk. 45%. 
equity to the character of land, upon A 
tingency, that, if the tenant for life thereof 
died before the money was inveſted in land, _ 
then it ſhonld be divided and g0 among the 
_ ſeveral claimants thereof, their executors and | 
adminiſtrators; it was held by Lord Hard: 
wiede, on a queſtion reſpecting it which aroſe 
before that event, that, as that contingency . 
had not happened, and the tenant for life was 
then living, the original truſt was till ſubſiſt- 


ing for the money to be confidered a as re- 
. olized. 


1 


Hughes, 


2 Atk. 452. 


Cunnmngham 


„. Moody, 
1 Vez. 176. 


Et vide Peacock 


and March, 
Ver. 190. 


| 124 1 


If che perſon, entitled to the remainder. f in 
WET of a fund ſo circwnſtanced, be under any 


25 incapacity of affecting his real eſtate, he can- 


O'tham Y, : 


not, by any act, alter the nature of ſuch mo- 
ney realized. Therefore, 8 it belong to a 


eme covert, being conſidered N a real eſtare, 


ſhe cannot alter the nature of it barely by : 1 


contract or deed ; for, if ir were actually land, 


to alter the courſe of deſcent. A fine muſt be 


levied, a feme covert being under diſability | 
to paſs her re al eſtates oy any other aurapce, 


So, if « owner be an n infant, no change 


© can be effected as to the character of ſuch 


fd, by any act or declaration done ar made f 
: before he comes of age. 


Seeley v. Jago, 
_ 3 P. Will. 339. 


Thus, 1 one deviſed that 1000 / mould 
be laid out in a purchaſe of lands in fee, to be 


ſettled upon 1 and C. and their heirs, 
equally to be divided. A. died leaving an in- 


fant heir, and B. and C. together with the 1 in- | 
fant heir, brought a bill for this 10007. Er, ; 
per curiam, as to the ſhare of the infant, that 


muſt be brought before the maſter and put 
out for the benefit of the infant, who, by x rea- 
, ſon of his infancy, is incapable of W an 


election. : 1 x26 
But, 


[ 125 1] 


But, in the alk ol a feme core the money Olatam v. 


may be got at without laying it out in land, 
by her coming into the court of Chancery and 


Hughes, 


2 Atk. 452. 
Et vide 1 Ver. 
176. 


conſenting to take it as perſonal eſtate: Be- 


cauſe, upon her being preſent. in court and 
examined, as a feme covert is upon a fine, as 
to ſuch conſent, the money articled to be laid 


out in land will be bound, in equity, as much 


as tlie land would be by a fine at law; and ſhe 


may thereby diſpoſe of it to her Kuban, or 
MF TY elſe. 


"0 deviſe at's an equivalent intereſt of the 


ſame nature as is contracted by an agreement, I 
or articled, to be given or ſettled, may, in ſome 
caſes, be taken as a perſormance thereof. But 


as every deviſe, prima facie, imports a bounty, 


it is incumbent on the parties, claiming to be 


diſcharged by a deviſe from 'the articles or 


2 agreement, to ſhew that it was ſuch'teſtator's 


intention, when he made his will, thereby to 
perform the articles or agreement on his part; 
and ſuch intention muſt appear either from 


the expreſs words of the will, or the clear 
and manifeſt intention of the teſtator evident 
upon the face of it, or be extracted out of 


it by neceſſary implication. Therefore, in 


order to make a deviſe, or _—_ a perform 


ance 
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ance of a prior contract, it muſt be gem 
generis, and not land for money, or money for 
land; or muſt, at leaſt, be of ſuch certain and 


known value or eſtimation, and fo far of the 
| ſame nature as the thing to be ſatisfied there- 
with, as to appear indiſputably to be equiva- 


lent or ſuperior, not only in groſs value, but 


in annual income to the thing to be perform- 
ed, The following caſes will — theſe 
propoſitions. p 


If lands, of preciſely the value covenanted | 


on marriage articles to be purchaſed by the 
huſband, be by him ſuffered to deſcend in fee, 

they will be conſidered to be intended as a 
nee of the covenant. 


Wilcox v. Wil- 


cox, 2 Vern. 
558. Moſely 
167, 168. Et 


vide Blandy 
v. Widmore, 


2 Vern. 709. 


Abr. 341. Et 


vide Maſcal v. 


Maſcal, 1 Vez. 
323. where the 
covenantor de- 
viſed an intereſt 
_ fquaring with 


that he had a- 


greed to give; 


and the deviſee 


held to an elec. 
an not that 


Thus, white W. upon his marriage, core - 


nanted to purchaſe lands of the value of 200 J. 


per annum, and to ſettle them upon himſelf 


for life, remainder to his wife for her jointure, 
remainder to the iſſue of the marriage in tail, 


And W. (who was a freeman of London) died 


inteſtate, having purchaſed lands of 2001. per 
annum, but not having made a ſettlement there- 
of, permitted them to deſcend upon his eldeſt 


os this was held to be a performance of the 


covenant, for the value of the lands corre. 


OTC 95 


[ 197 4 

ing exactly 3 that of thoſe covenanted 
to. be purchaſed, plainly ſhewed that the lands 

were qo We an intention to fon the 

COVENANT, | , CO SALTS ONT OUR e 


80 if money be ſobjected to a truſt, 15 
laid out upon ſecurities; and tenant for life 
of it, under the limitations, call in a part 


terpolition of truſtees, and then die, leaving 


g will not reach chat. 


 reverſions expectant on eſtates for lives, will 


X 


P 
ET 


real eſtates, of which he was abſolute owner, 
to deſcend to his heir, who would have been 
entitled to the money or land purchaſed there 0 
with as tenant in tail; ſuch eſtates deſcended 
will be conſidered as a compenſation for, or . 
performance of the truſt, except as to ſo much 

| of the money as ſtill remains on the old ſecu- 
rity, and in the names of the truſtees; for, 
the preſumption of compenſation or perform - 5 


"Bp 8 the ade 3 to N 
bought, are expreſaly ſtipulated to be lands of 
inheritance and in fee ſimple, the. purchaſe ; 
of copyholds, leaſcholds, eſtates for lives, or 


one was a ſatiſ. 


faction for the 


other, but as a 
completion of 
the act, the a- 
greement being 
a corroboration 
of the will. 


Vide Davys v. 
Howard, et ux, 
5 Bro. Ca. Par. 


552. | 


thereof with the conſent of the truſtees, and 
re inveſt it in his own name without the in⸗ 


I Ve. S. 


dot, be conſidered as A part performance of i 
| . ſuch. 


— F . , 
F ̃ o. 7 
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* t 4 di ferent K 51 of tehvre, 85 ot; "are | 

"Hor deſceridiſe to the heir, nor can an imme- 

rofit be had from reverſions, eſpecially 


If they do not t fall within the” covenantor 5 
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mee nba} Wis of ea greater value 
2 Vern. 298. l 
| Vide Bro. Ca-. than land agree to be purchaſed, given to 
. 531. F | 
dhe Tlaitant under an agreement, cannot be 
Tomnfidered as coming in lieu of the land; be- 
cauſe money and land being of a quite dif- 
Kent nature, the gift of the one can never 


be taken as a performance of a A contratt 
bv" ſettle the other. W 
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We Kive obſerved chat, in caſes of implied 
bee the intention ought to govern; 
and that there muſt, in all inſtances of this kind, 
be ſome poſitive evidence, or at leaſt, ſome cir- 
eum ance, furniſhing a ſtrong and neceſſary 
Pfefumption, that whatever is taken to be a 
| performance, was clearly and manifeſtly in- 
rended as ſuch by the perſon effecting it. 


-& 


Letchmere v. Upon that ground it has been held, where 

Lord Carliſle, 
PROT 18. one, bound by a covenant made on his mar- 
a f age, to lay out 30,0001. in the purchaſe of 
lands, was ſeiſcd of land in fee at that time of 
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the value: of 3004 per annum. and afterwards e 
_ died inteſtate without iſſue, and without hay- 
ing made a ſettlement of any eſtate ;. that the 
covenant did not relate to the lands which 
were the covenantor's at the time of entering 
into the articles, the words being future, vis. vide Took v. | 
chat he would purchaſe. And then, as the in- . 
tention of the party did not plainly appear, 
that his eſtate, which he permitted to deſcend, 
and which did not amount to the value of 
what he articled to purchaſe, ſnould be for or 
towards a performance, it ſhould not be fo 
conſidered: Beſides, it was ſaid that ſuch in- 
8 ference would be to diſinherit an heir by an 
W implication not neceſſary, contrary to the 
| known maxim of law, ber. 


72 555 


But lands, 33 at different times, but 
ſubſequent to ſuch articles entered into or 
covenant made, will be conſidered (although 
not purchaſed in truſtees names, nor declared 
to be to the truſts of the covenant) as bound 
thereby; not in the light of a ſatisfaction, but, 
under the notion of being a part performance; 
founded upon a preſumed intent of the e. 
nantor, at the time of the purchaſe made, to 
purchaſe purſuant to the covenant he was 
bound by, and, conſequently, ought to per- 
Vex. II. K form. 


_— tt 
cer rn. , in And, therefore, Lord ,7albit, it the 
| caſe of Letchmere and Lord Carli Ne, held, that, 
as under the covenant then under confidera- 

tion, there was no obligation on the coyenan- 

tor, as to purchaſes of lands in fee fir aple in 

poſſeſſion, to lay out the whole ſum at one 

time; and, as there were lands in poſſeſſion of 
inheritance purchaſed, which, though not pur- 

chaſed with the privity of the truſtees, yet it 

was natural for the covenantor to ſuppoſe that 
the truſtees would not diſſent from thoſe pur- 

cClhaſes, being entirely reaſonable (che deſign of 
interpoſing truſtees being not to prevent pro- 

per but improper purchaſes) and as, though 

theſe lands were not purchaſed within the time 

limited in the covenant, yet nobody ſuffered 

by it, and therefore that circumſtance could 

not vary the intent of the party in a court of 

1 equity (which intent ſeemed to be, that, as 

ſoon as the whole money was laid out, the 

lands ſhould be ſettled together, and not to 

| make half a ſcore ſettlements) it was reaſon- 

x able to ſuppoſe, i in the preſent caſe, that theſc 

Purchaſes were intended to fatisfy the cove- 

nant. And, as to theſe purchaſes, the decree 

1 of Sir 7% ofſeph Felyl, that they were not made 

9 in performance of the covenant, and therefore 

could not be taken as ſuch, ſo far as con- 

5 e * e cerned 


t 1 
223 kis"lordip on the 
O_o ö 


Eno ode 19113 


10 5 


Tue fame Maier of a ee tn 
(as to purchaſes made by the covenantor after 
an agreement to convey and ſettle houſes, 
lands, c.) to carry the agreement into exe- 
cution, was recognized by Lotd Hardwicke, in 
the caſe of dmitb and Deacon, and governed the 
deciſion of the court in that caſe. And tlie 


torney General and Vor wood was given up, 
as decided in the two caſes before mentioned: 


ſettled, that if a perſon, obliged under articles 


it run be applied. 


purchaſer” and his heirs; ; that lien will not 
410 ; X | | 
ö 5 K - 


to purchaſe, did purchaſe, though not to the 
extent the articles required, ſuch purchaſe 
ſhould go to make good the articles, 0 far e as 3 


But, as che ground, upon which woch At- 85 
| purchaſed lands are confidered as purchaſe > 

| in part performance of the agreement, is the 
preſumed intention that the party purchaſed = 

| them with that view, in conſequence of which 
the « covenant or agreement attaches upon theſe 
eſtates as à Yen" on them in the hands of che 


follow 


Smith v. Dea- 
con, cited 1Vez. 


540. in March 


26, 17 56. | | 


point being re-agitated i in the caſe of che At- 


x Vet. 34 


And it was admitted by all parties to be then 
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ſollo them into the hands of ſubſecvent p- 
cCůhaſers or mortgagees : Becauſe, hether the 
. ae q e . covenant; or agreement ſhall attach upon them 
depends upon: the intention of the;purchaſer, 
and che preſumption that a performance is. hy 
him intended ſtands only till. the, contr ary. 1s 
proved; therefore any act, ſnewing he had not 

a part performance in view, as a mortgage or 
ſale enn n ale d the Paley 
ation. uod 888 2 90} gn. .ms 


| a 845 ＋ ez Viet 
„ But it 8 aus: a W intent 


27 would be a lien upon the lands againſt a de- 
5 viſee; for the court: ſaid, in the caſe of Toołke 
ve;/or an annuity out of land of ſuch a value, 

and had no land at the time of the ſettlement, but 

afterwards purchaſed land, that land ſhould be 
unable againſt a voluntary deviſee; and ſuch de- 
_ +> 1 - viſce-ſhould. be reimburſed out of lands left to 
ag e OM 2 * to. a, Voir if there were AF ds | 


* * & 6 


| — Kira PE e it 3 ill not 

be liable to che ache of the  purohaſers. 410 
one of 60.1 

Plawman v. Thus es 3 for's . "4 


Plow man, 


2 Vern. 23g. thenſted Aer two en 0 of the 
5 2028) ; 99 Det T7 OO” 
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on the iſſue of that marriage; the ſon ceve- 
nanted to renew the leaſe from time to time, 
and to aſſign the renewed Teaſe to truſtees to 
keep the ſame on oot as long the wife, or any 
chlld of the marriage ſhould live j and the ſon 

renewed the leaſe in his on name, and made 

no aſſigiiment thereof to truſtees, and died 
greatly indebted without aſſets: It was held 
per curiam, that the leaſe was bound by the 


marriage articles, and Tho: not be 1 
bw n to "debts- +210 5} 


— 4 110 118 


24 


va If one covenant to „erde hands of a certain 
value on his heir, not ſpecifying any lands in 


Queen Dowager) vn the ſon for life; anch then 


Sid note, 
the leafs itſelf 


was ſpecifically 


ſettled, and then 
the renewal is 


only a continu 


ation of it, 


particular, and then die, and lands of greater 8. 


value deſcend upon the rat ard arge 
wn ar Fe covenant. 2 l dt III 


4. 


* * 118 


: Tbos, ee B. on the marriage 100 Uh ſon, Roundell, ea, 
covenanted for himſelf, bis executors, and ad- x. 


miniſtrators, to ſettle *, within one month after 
the marriage, lands of the value of 1501. per 
amum to the uſe of the huſband, and firſt and 
other ſons; and fon raiſing portions for daight. 
ters; but no lands in particular were mentioned 
in the articles. And B. afterwards died hib ing. 
never made any ſettlement, and his ſon there- 
* entered | upon the lands whereof his father 


Ky > died 


2 Vern, 432 


a Not to pure 
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„„ Ee 
Fo died ſeiſed as heir, and married a ſecbnd wife, 
and ſettled part of theſe lands upon her and her 
; iſſue. It was objected, on bill filed to have 


$960 per annum ſettled purſuant to the articles 
on the firſt marriage, that, no lands in particu- 
lar being mentioned in the articles, there was 
no lien upon any particular lands; and that 
| therefore the only remedy was againſt the aſſets 
bol the covenantor, and even that muſt be con- 
ined to his perſonal aſſets and would not reach 
his real aſſets; becauſe, the covenant was only 
for him, his executors and adminiſtrators, and 
not for him and his heirs; beſides which it 
was urged, that the ſecond wife was a pur- 
Cuhaſer without notice, and could not be af- 
feected by the articles: But the Lord Keeper 
was of opinion, that, although no lands were 
5 mentioned by the articles, yet, the covenant 
ſhould be a lien upon the land whereof the 
father was, at the time of entering into it, 
ſiſeiſed, unleſs he had purchaſed or ſettled 
ee Ho other lands within the time ang . the 
EE articles. | | 


But ekhs Sdn of 4 benseng caſe ſpins 
father to have been the preſumed intent of 
the father, that the eſtate deſcending ſhould 
be, to the extent of the covenant, a perform- 
ance thereof, than that the "covenant was a 

ſpecific 


OT 
en ; and this obſervation. ſeexgy war- 


— by the following. caſe, the only diſ- 
tinction between which and the preceding caſe 


caſe removed the. poſſibility of a preſumption, 


cifically bound, was intended by the cove- 
pant, to go in performance of it. In the caſe 
I allude to there were ſeveral demands of ſe- 
veral. natures affecting the eſtate of a teſtator, 
be being indebted by bond and by ſimple 
Contract, and having upon his marriage cove- 


upon his wife for her life: His will charged 
Al his eſtate, real and perſonal, with the pay- 
ment of his debts. And it was held that, as 
to the ſpecific lands, the covenant was a lien 

upon them; but, as to the ſettling lands of the 
value of 60 J. aà year, it did not bind ſpecifically 


. any lands; whereſore, as touching that, the 
wife muſt come in only, as a ſpecialty credi- 
dor; and, in order to ſettle the guanium. of 

the demand, the maſter mult make an efti- 
s WW mate of the value of the wife's eſtate for life, 
„tand the muſt come in as a creditor by a. 


, es aan ee 20 
1 7 XA court 


chat any part of the teſtator's eſtate, not ſpe / 


appeats to be, that the deviſe in the following 


Freemoult Yo. L 
Dedire, 1 P. 
Will, $89- 


nanted to ſettle, ſpecific lands, and alſo; land 
that ſhould be of the value of 6o1. per annum 


Note, the dif- 
tinction be- 

tween theſe 
caſes of a pre- 


ſumed perform- 


ance of coves | 4 
nants and 
agreements to 
convert money 
into lands, c. 
which do not 
ſtand upon the 
ground of ſatiſ- 
faction; and 
covenants as to 
the preciſevalus 
of lands ſettled 
in jointure or 


the like: For, 


as to them, a 


money legacy to 
a like or greater 
amount than 


* the deficiency, 
Will de con- 
ſidered as a ſa- 
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deſcend under 
the ſtatute of 
Aiſtributions be 
leſs than what 
zs due by cove- 


Brown's Chan. 


Broughton'v./ © 
Etrington, ibid. 


et Lee v. 


D' Aranda, and 


Bland v. Wid- 
more, cited 

1 Vez. 521. et 
Duſffi el Vs , 


Smith, 2 Vern. 

258. The diſ- 
tinction ſeems 
to be where the 


whole is ſatiſ- 


3 Ked 7 and where 


it is not. If a 


legacy, or what 


only as an enforcement” of the agree- 
ment; and as giving a remedy at law for 2 
certain ſum, inſtead of uncertain damages: 


And the party by providing his remedy at 


is ſuffered to 


nant, it cannot 


operate as a ſa- 
_ Jisfaction, vide 
| Kerman v. 


Kerman, 


Rep. 1786, fol. 
95+ 


2 Vide Bagg v. 


Foſter, 1 Ch. 


Ca. 188. 8. C. 
| 3 Chan. Rep. 
W Y 


Lops, * 
tk. 371. * 
4 Hopſon 
v. Trevor 


ol 
# & 


Strange 533. t 


a . Ca Abr. 


136 1 


; 1 be — 


where there was a hond to perform any thing, 
that the obligor was obliged to the alternative 


either to perform the thing or pay che money, 
and, therefore, that the obligation was dif 


charged by paying the penalty; yet, it is hot now 
taken as an agreement in the alternative, in 


which the obligor may either pay the money 


or: Oe AT but the penalty is now under 


low does got take-away his remedy in equiry; | 


for it would be hard, that a man's enlarging 
his ſecurity at law ſhould make him in a 
worſe condition in equity than he would 


otherwiſe have been; nor can it be inferfed, 


that the parties, by adding a bond to enforce 
the performance, intended to weaken the hien 
oy had under is don mo 


4 20 j 5 


be hes whirdandcles were exccuted for | per- 


; es of an agreement for purchaſe of an 


eſtate; with a proviſo thereia, chat, if either 


Ty 1 


ade word break the agreement, he Would deb * 
| pay 100 J. to the other. The vendor, meet- , 
ing afterwards with a third perſon, aphio offers Ca. c Abr 393+, 
| ed him map aw purchaſe more than the ven ee ri = a 
ee, immediately accepted of it. Andofie e 
Peer es gument on behalf of the vendor 
againſt a ſpecific performance was, that it Was Nets 
the intention of the parties, that, upon pays: © 
ment of 100 f. by either of them, the agree · 3 
ment ſhould be void. Sed per curiam. As to 
the defence on the foundation of the ſum - 
pulated, the court cannot conſider that as a 
ground to let off either party when theß 
pleaſe; it being no more than the common caſe Ib el en 

ol a penalty, which might be inſerted by the it Jak - 
vendee in dies e paid br gb - 2 = * 
= viewing and meaſuring the eſtate, taking 8 
plans, Ec. ſuppoſing the defendant ſhould TS not 
not be able Win out a title. . 
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agreement; for where the object of the ele * 
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Porter, 


Se. in the ſhip; and C. cdl. At ere, 
with D. and- gave 4 bond in the penalty of 
50 J. ſor due performance on his part; and 


E. without D.'s knowledge, carried ſo many 
which the company deducted out of the maſ, 
ter's wages: It was held, on demurrer to a 


en the mate a the hen L n 1 


agreement, againſt which a decree has before 


the court will, notwithſtanding, ſupport the 


without any regard to a former decree, the 
1 I Judge Wow the wa before them" 1 


Z Natchbolt v. 


Vern. 112. 


cloth carried, 


clothes as the mulet thereof c: e to 70 . 


bill filed againſt the mate. for relief, that the 
executrix of the maſter could not have relief 


= 
_ f 4 5 
i y 4 


been made in a cauſe between other parties, 
agreement, although it has before decreed 


otherwiſe: For the perſon, not party to the 
original ſuit, is not bound thereby, and then, 


Thus, — 8 a left of a houſe alligned his 
term to B. who covenanted, in the aſſign- 
ment, to indemnify the aſſignor againſt the 


covenants in the original leaſe; C. bought 
ble 


afterwards, C. 


1 139 J 
the reveiſionary/intereſt of the leſſor, * then 


treated with B. for a ſurrender of the term; 
and an aſſignment was made between them, 


| altering: his intention of living 


in the houſe, it ſtood empty for | ſome years, 


and then C. brought a bill againſt A. the ori- 


ginal leſſee to compel him to admit an attorn- 
ment, in order to his. bringing his actions at 
law for the rent; but B. was made no party 


to that ſuit. A. in his defence, inſiſted upon 


the agreement between B. and C. for the ſur» 
rendering of the leaſe, and upon the delivery of 
the key purſuant thereto. But he was over- 
ruled in this at the hearing, and it was decreed, 
that he ſhould go to a trial at law, and admit 
an attornment; but A.'s attorney pleac ing 
that he never attorned, upon the cauſe com- 
ing back into Chancery, it was decreed that 
A. ſhould pay the rent arrear. Then A. be- 


ing dead, his executor filed a bill to be reim- 


burſed againſt B. according to his covenant 
upon the aſſignment, upon which he could 
not recover at law, by reaſgt” that C. could 


not, at law, have recovered of A. for want of 
an attornment. B. by anſwer ſet forth the 


an the delivery of the key, and C. accept - 
| 5 ance 


\ w avooth, Sree 
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agreement made with C. for ſurrendering his 
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Vide Plunket 


land, 4 Brown 


the cauſe, the court was of opinion that the 
I agreement was welt proved; and 4 good diſ- 
charge, and that B. was not liable to anſwer 
any rent after that time; and the court ſaid, 
chat though the court had deereed otherwiſe 


was not er r e e. 


V. Lord Kingſ- 
Far. Ca. 567, 

e equity will direct an iſſue at law thereupon: 
As if it were contended, where an agreement for 


of the agreement that a third perſon's s con- 
ſent or apptobation ſhould be had to make 
ſuch leaſe valid, and whether (ſuppoſing the 
obtaining ſuch conſent or approbation was 
part of the agreement) it were given or not: 
Or, as to whether another party (ſtipulating 


mentioned made) had notice of that 'condi- 
+; Cibnal agreement; and the reaſon is, that, in 
ſüuch caſes, whether the agreement was condi- 
tional, whether the condition was petf6 
Whether there was any notice, or tlie Iike, are 
Iu. of fact which muſt be —— 


T ito h 
imee rl, nt. herktöre Lü Md des B a1 : 
not to be charged. And Ubi tel hearing of 


W 
nee 
2 2 


| A. yet B. being PRA un 


— 5 41011. ain! 43-5 


'D 11 aby cjuetion of fact At on a bill "_ 
cific execution of an agreement, a court of 


making a leaſe was by parol, thit it was part 


after ſuch conditional agreement as above- 


| by 


I. 441 ; 


: a rh before dhe court can decree. 43.19 


che principal,queſtion. , heed 36d 7 151 


50 intl noiaigo lo 28 44005 3 bus 7 85 | 


II, on a bill for execution, ot nin. or of 


an agreement in ſpecie, it appears that the 


one party, againſt whom: the Muir, is, preferred, | 


inſiſted, to haye had clauſes, uſual in agree- 


ments of the nature of that on which the cauſe 


ariſes, inſerted, and that the other party refuſed 
to inſert them; the court will ſend the articles, 


if they relate to a purchaſe of land, to the maſ- 


ter, to ſee if there are the uſual covenants: - 
Becauſe the court, having a diſcretionary 
power, will not exerciſe it, unleſs the agree- 


ment be proper, and agreeable, to the nature 4 
of the ſubje& contracted about. But, if the 1 


contract be reſpecting a perſonal thing, it is 


different; becauſe ſuch things being to be 
had at one place as well as another, when the 


parties contracting for a purchaſe find that the 
parties, contracted with, will not joſert the 


uſual covenants, they have no occaſion to wait 
the event of a Chancery ſuit, but may go o 


another market to ſupply themſelves. As if the 
contract be for a purchaſe of timber growing, 
and the purchaſer had inſiſted to have the uſual 


Burton V 


Liſter, et al, 


clauſe inſerted in the articles, relating to the . 


buyer's horſes being Pres to graze on the 
7 land 
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| land where the timber ſtands; and likewiſe 
for indemnifying him in falling the timber, 
(that is, if it grow in hedge, rows, and one fide 
delong to a ſtranger, becauſe they will be lia- 
ble to treſpaſ if ir fall on the ſtranger's lands) 
and this be denied by the vendor; this will 
not be a ground to refer the cauſe to a mal. 
ter, the contract being perſonal, and * ſub- 
* to be n elſewhere. | 


2 _ As a beneficial Sign will be decreed in 
equity, ſo likewiſe will one that happens to be 
a loſing bargain; for the ſame reaſons and ; 
un apply te to both cafes, % V1 
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of the Heats I but 


in rekieving againſt unrea- 
 fonable Contracts or * Agrtts 


ments, : | | 5 s 1] | p $ 
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TPON this head of © enquiry it is bds. 95 
ble, that a court of equity will much 


more 8 lil be prevailed upon to diſmiſs a bill 
| which has for its object the ſpecific execution 


of an unreaſonable agreement, than to ſet aſide 


an agreement, though it be not ſtrictly equi- 


table, om a bill for that purpoſe ; for the latter 
zs to deprive the party, againſt whom it is pre- 
ferred, of that to which, by law, he has B 


right: And if a court be prevailed upon to 
ſet aſide ſuch an agreement, it will be on re- 


funding what has been bona fide-paid, and 


. e for 1 ee Se. * 


vide infra. 
Boſanquet v. 


Daſhwood, Ca, 
6 


'Subje&: to the a reg general ebſeria. 


tion, I ſhall now conſider the principles. on 


| which courts of equity have exerciſed een = 


wry of their Juriſdiction. n 99 
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a de better « opinion 2 tv, he, chat, the 
1 DE 5 a 1 5 A l 1 


a i; "We is 1 FR + any deception, and 
_ peak \ what they reſpectively x mean: For, con- 
tracts are not to be ſet aſide, becauſe not 
ſuch as the wiſeſt people would make; but 
there muſt be fraud to make void acts of this 
ſolemn and deliberate nature, if entered ar £4 
3 * a conſideration, SET 


| Whitfield, t 1 e . * having a an * of : 
ux, v. Paytor, 


et u, Show, = 10007. per annum, was a ſuitor to M. daugh- 1 
IN es. 40. 5 
| Videinfra, fer of B. who was reputed very rich; B, upon 
bo Theaters | propoſal of a marriage made by A. agreed to 

duty, give her 5000 J. certain, but inſiſted, on hay- 


1. 0A ing a jointure of 50007, ſo ſettled, that his 
Au. 58. Fr daughter ſhould have the inheritance thereof, 
50 if A. died without iſſue. Theſe terms A. re- 
1 ſuſed at firſt to aſſent to, but aſterwards agreed 

do accept of. Thereupon a ſettlement of 2 
Jointure of 5007. a year was made, and a deed 

was likewiſe executed in the nature of a mort- 

gage of all A. s eſtate, for ſecuring the pay- 
4 3 of 50001. toM.in caſe A, died without 
1 r A, died hb, A fortnight after the 


marriage 
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hoy and Jointure, 


boy Renvehr was fer es . wo 
a , it being that N. ſhould have both | 


ere 8 "one was. the 


Tonfideration of che other; ; and it was ſaid, : 


8 that both mould be veſted i in the fame bet 
ſon, the Portion returned, and tlie : Jointure 


85 3. "IM; 


enjoyed, Was very "hard, and conſtituted an 5 


agreement that ought to be ſet aſide, But, v upon 
the bearing, a decree was made in favor of 


4 RS a, 


the agreement by the Maſter of the Rolls. 


And his decree was affirmed by the Lord 


Keeper « on i Fe-hearing o on an appeal... 


But, if there be any f fravd 1 in the rranſaRtign, 
then unreaſonableneſs in the bargain, 275 
it be on the ſide of the vendor or vendee, 
will be a good ground, upon which a court of 
equity Hoon be 11 to, to ſet! it t alide. Bog. . 


4 


I ports Keel, vil, Nee, be 8 8 7 | 
againſt on the ground 'of inequality, and im- 


poſed burden or hardſhip on one of the par- 
by Yor. . . 


vide l, 48 

Clarkfon 1 
T Hanway, et a 
2 P. Will. 203. 


Cole v. Gib- 


bons, et al, 


3 P. Will. 290. 
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ties to a contract; which is conſidered 25 

a diſtin& _ head of equity, being looked ö 

upon as an offence againſt morality, and as 

unconſcientious. U pon this principle, fuch 

_ courts will, in caſes where contracts are un- 

equal, as bearing hard upon one party (though 

perhaps in themſelves, and abſtractedly upon 

general principles, equal; becauſe, as to out- 

ward actions, the inequality to which both par- 
ties to a contract have conſented, where there 

has been no lying nor concealment of any 

thing that ought to be diſcovered, is an in- 

equality that paſſes for equality) ſet them 
u Tuomas aſide: As if a covenant be inſerted in a mort- 
Fl: Mleers's caſe, 
a4. c T. gage that, if the intereſt be not paid punctu- 
1710 „ö .f - - © "ond | 
W2_ Moſely 247- ally at the day, it ſhall, from that time, and 
VV. Lord Yar- ſo from time to time, be turned into princi- 
=_ 7 es _— pal, and bear intereſt, This covenant will be 
LY JJ againſt as fraudulent, becauſe unjuſt 
53 and oppreſſive in an extreme degree. 


And che rule of equity applies equally, al- 
Fi r mortgage be of an eſtate in re- 
1.4 „ verſion, and not in poſſeſſion. For the mort- 
5 e gagee knows his ſecurity to be a, reverſion, 
3 and he may bring a bill of forecloſure, or, if 
© $63 | 5 3 | | > a 6 | 
= there be a bond, he may put it in uit. 


Thus 


f wa 1 


Thus where, i in 1693; a reverſion was mort- Eroadway v. 


orectaft; 


7 waged, and the mortgagor never paid the in- Moſely 247- 


tereſt money; but in 1711, the mortgagor and 
the mortgagee came to an account of what 
was due for principal and intereſt, and a ne- 


mortgage was made for the whole, with a 
covenant that, at the end of every year, if the 
intereſt was not paid within three months after G 
it became due, it ſhould bear intereſt: It was 

| held, by the Maſter of the Rolls, that this was 
a void covenant, and the rg” Matt 


redeem on the common terms. 


"NS 


Ada Where A. made his will, 440 s Cole v. 


Gilborn, Ke. 


by gave a legacy payable to M. (a young 3 F. Wal. 29 
man of about twenty- four years of age, oe 
= had led an extravagant life, and had lain for 


ſome time in Newgate) if he ſhould ſurvive 


C. the teſtator's wife, who was about ſixty- 


four years old, and was to have it in caſe ſne 


ſhould ſurvive M. Afterwards D. entered 5 
into an agreement with M. for the purchaſe 
of this contingent legacy, and contracted to 


give him 1001. for it, to be paid by 5. per 


annum, at every Chriſtmas; with a proviſo, 


that if M. ſhould ſurvive C. then what ſhould 


remain due of the 1009. ſhould be paid with- 
in a 9 905 after her death; but if M. ſhould 
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= Sc 
die in the life-time of C. then the 5 /; per an- 
num to continue until the 1007. ſhould be 


| | paid to the executors, adminiſtrators, or aſſigns 
"4 of M: Lord Talbot, on a bill filed by D. on 
M che death of C. againft M. to have the 500/. 
14 . paid him, ſaid, that, had the caſe turned upon 
4 M. “'s aſſignment, he would have ſet it akde;  - 
; not on the ground of its being a bargain with 
1 a young heir, which, ſtood upon a different 

1 7 principle, nor on the ground of fraud or ſur- 
| # priſe, for nothing of that kind appeared ; but 
* merely as being an unreaſonable advantage made 
AY ofa neceſſ tous man. 
* 45 This being the oe of equity even in tran - 
1 : ſactions which, ſtrictly ſpeaking, may be con- 
ny | fidered as lawful; the principle applies ſtill 


more ſtrongly where the covenant or agree- 
ment is againſt an expreſs law: As, if it be 
1 1 the ſtatute of * Crore 


\ 


1 ＋ * 3 A. in 17 10, tis to „ B. and 4 
e traders, ſeveral ſums upon bond, bearing 61. 
Peer cent. intereſt, which was then lawful uſage ; 

but A. taking advantage of their neceflitous 
circumſtances, compelled them to pay ar the 

rate of 10. per cent: They ſubmitted to this 

5 impoſition, entered into other * for 


ſecurin 2 


[ 5 


feuring "the fame, and 2 paying 100. 
per cent. from the year 17 10 to the year 1724; 
Then B, and C. became bankrupts, A. died, 
and the aſſignees ſued A. s executors upon 
this tranſaction: : It was decreed, at the Rolls, 


that the executors ſhould account, and that 
legal intereſt ſhould be computed and allowed 


” for what had really been lent, and that what 


had been paid over and above legal intereſt, 
ſhould be deducted out of the principal, and 


that the aſſignees ſhould pay what ſhould be 


appeal, affirmed SEN the chancellor. 


An agreement, inſected oi fraud os the 
face of it, will be void in law, as ; well as in ; 


8 


The Polite mainticars” ale! of Willis and 
5 Pin in which an agreement between two 
ſutlers of militia, and the contractor for forage 


by the ration, that the latter might reſtrain 
the rations paying and allowing the ſutlers 
nine pence halfpenny by the ration for every | 
ration left, was held inſufficient to ſupport an 
—_ as founded | in fraud, i is an * 7 5 


In caſes of fraud, or 8 paniſbip 6 on 


. one 


due on the account. And this decree was, on 


Willis v. Bald- 
win, Doug. 
Rep. 450. Su- | 
_ 


| Bofanquett v.! 
Daſhwood, Ca. 
Temp. Talbot 
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[ 1 J 
491 42: & ſup. | one party by another, it is no anſwer to the 
v. Griffith, relief prayed, to ſay, © that the party applying 
N was particeps eriminis;” for it cannot be ſaid, 
in any caſe of oppreſiion, that the party op- 

preſſed is particeps criminis; ſince it is that 

very hardſhip that he is od/iged to ſubmit to 

(it being impoſed on him by another, and not 
voluntarily acceded to) that conſtitutes the 
| wia. crime. Therefore a compliance with terms 
1 impoſed that are illegal, as the payment of 
"x 8 money with uſurious intereſt thereupon, will 
nliot alter the relief in a court of equity; for 

_ 5 the money ought not to have been paid. 
15 = Conſequently the maxim, that © wolenti non 
fit injuria,” does not hold in any caſes of 
fraudulent or hard bargains impoſed. upon 
da party, againſt which equity relieves. It is 5 
$i 69 5 only the corrupt conſcience of the perſons : 
5 A wich impoſed fuch bargains that is to be 
= _- conſidered; that corruption alone entitles the 

=_ party. oppreſſed thereby to relief. 


ww 1010. 4x. But where both parties are criminal in equal 
1 degree, there the maxim of © volenti non fit 
wijuria” applies: As in the caſe of gameſters; 
for, if two perſons will fit down and endeavour 
to ruin one another, and one pays the money 
won, if, after payment, he cannot recover it 
48 . | at 


& a 

at law; a court of equity has nothing to do 
but to ſtand neuter; there being in that caſe 
no oppreſſion on the one rns as chere is in 

che 2 before-mentianed. 


11 ſack inequitable a? be "ROY of a Nut. vide. 
man's neceſſities, and the ſecurities procured þ P. Will, "vg 
from him be outſtanding, ſo that the party **** 
holding them is to be redeemed; a court of 
equity will decree, that, if the party holding 
them has received more than was due with 

legal intereſt, the ſurplus ſhall be refunded, 
and the ſecurities delivered up; which is 
agreeable to the common direction in all 
caſes where ſecurities are ſought to be re- 
deemed ; namely, & that if the party has been 


: overpaid, he ſhall refund.“ Thus it was de- 
3 creed, in the before- mentioned caſe of Beſan- 
8 quett and Daſbevood, that, if the teſtator had 
C received more than was due with legal in- 
tereſt, his executors ſhould refund it, and de- 5 
. liver up the bond. For the chancellor ſaid, vide fupra, Ca. 
al that the party ſhould not keep money that he N 
fit had no right io, Sa vecauſe ve had d nit 3 
83 into his r 


Bur fe che eaten were at a an end, and all Ibid, 
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231, 


2 Vez. 518. 


Brown's Rep. 
Chan. Ann. 
1787, fol. 175. 


Et Griffith v. 
Spratley, ibid. 
179 iu note, et 


vide 1 Vez. 155. 
et Wood v. 


Fenwick, Prec. 


Cnan. 206. 
; Abr. 170. 2. 
Vicols v. Gould, 


if 152; Ji 
the. ſegurities were: delivered up, * equity. 


hh SOOT be mens. 52199 23 £1943 102 
Wy 313-61; 24s fi 

TEES 7 price, abſtracted. from all 
other conſiderations, ſeems of itſelf (upon revi- 
ſion of the beſt authorities) to furniſh - no 
ground on which a. court: of equity can ſet 
aſide, or rather relieve a party to a contract 3 
the law of England having never fixed apy cer- 
tain proportion, that the en: ſhould bear to 
Shing: purcpaed, 


8 if the 5 of _ apa ah price 
be founded in circumſtances, from whence a 


court of equity may conclude, that the con- 


ſent of the party to accept ſuch price either 


Pas not free, or was conditional; being had 5 
under an impreſſion that circumſtances were 


otherwiſe than they were repreſented to the 


party conſenting to ſuch unequal terms; ſuch 


a caſe, if the party contracted with be ac- 


quainted and take advantage thereof, will 


furniſh adequate grounds for a court to ſet 


: ade a contract ſo circumtanced. pee 


1 Way firſt os ths 4iſtinQions don: 
- Uuded W. viz , os one NV. vot giving a 


11 2810 


free-<onſent; thoſe- contratts may dename 


which are entered into under the impulſe of 
diſtreſs in the one party known to the othet 
party: And indeed, in ſuch caſes, the obſerva- 


tion made on the operation of fear in one | 
| the paities'to a contract applies; namely, that, 


the hard bargain offered in preference to his 
then ſtate, and ſo to contract an obligation; 


yet, the other party, who takes advantage of 
his circumſtances to force him to enter into 


* 

aß L 

* £ z * 

ft 0 4 


ſuch obligation, As fraudulently, and, there- Ebbe | 


fore, wants the power of creating in himſelf a ar AGORES:- 


_ right, and thus the obligation fails for x wang us 
a rw: "git. 1 | 


This: was 1 true 2 that governed; 1 Herne. 


Meeres, 


the court in the caſe of Herne v. Meers ; whete' x Form, 468. 
Brown's Chan. 


A. and B. (father and ſon) being indebted to ca. Ce. 176 


C. by bond, C. ſued them thereupon, and Was 


proceeding to outlawry, when they returned, 


and C. got poſſeſſion of ſome part of their 
eſtate. Then B. who had divers eſtates, ſold 
them to C. for teſs than half their value. Af 
terwards B. filed his bill for à diſcovery of all 


the eſtates of A. and B. and of what money 


was due to C. on the ſecurities. C. inſiſted, 
that he was a r for a valuable con- 
fideration, 


Ci. wich B. was not fairly obtained in re/pe#? of 
the circumſtances B. was in, but ought in con- 
ſcience to be made void, the premiſes pur- 
chaſed by him being more than double the 
value of the money = 5 him. 59 


fact the chancellor reſted upon was, © the” bar- 
gain not being fairly obtained i in reſpect of 
; c the circumſtances B. was in,“ * which let in 
an equity, whereon the bargain, being unfairly 
obtained, ought to be made void, wing 157 
les than half the value, 


 Feathcoate v. 


Paignon, Bro, 
_ Rep. Chan. 
vol. ii. 167. 
1787, Eaſt, 
Term. 


fideration. At the hearing, the plaintiff's 
counſel relied upon the inadequacy of the 


tioned caſe, has, of late, been followed up by 
that profound lawyer, Lord Kenyon (when 
Maſter of the Rolls) in his decree in the caſe 


was afterwards, on Dan; affirmed by Lord 


E * 


price paid: And by the decree the lord 
chancellor declared, that the bargain made by 


\ 


1.1 is hardly neceflary to . ii: the 


The e eſtabliſhed i in Ms laſt-men- 


of Heathcoate againſt Paignon ; which decree 


Thurlow, f 


The facts in this caſe were as follows: TY 
tens 10 B. 100 J. on bond. A ſhort time after- 
wards 


1 155 J Cs 
| wards A. agreed to purchaſe of B. (being 
then thirty years old, but occaſionally aflifted 
with the gout) an annuity of 50 1. for the life 
of B. (to be ſecured by a bond and judgment, 
together with an aſſignment of B. 's ſalary as a 
commiſſioner of the Tax Office) for the ſum 
of 2001. The writings were accordingly exe- 
euted, and the purchaſe money paid. The 
bond debt remained undiſcharged until after 
the death of A. It was then paid, and, im- 
mediately thereupon, a bill was filed by B. 
againſt the repreſentatives of A. to be per- 
mitted to redeem upon payment of the 200 1. 
| with intereſt at 5 J. per cent. per annum. On © 
the hearing it was referred to the maſter to 
enquire, what was the value of the annuity on 
the day on which it was purchaſed, and alſo 
what was the market price, all circumſtances ; 


of the ſtate of health of the grantee being con- 
Yy ſidered. The maſter reported, that he had 
en been informed that the annuity was worth ten 
iſe years purchaſe ; but that the market price was 
ee about ſix. Whereupon his honor declared, 
rd that he was of opinion the purchaſer, taking 

advantage of the ſeller's diſtreſs, purchaſed 
"7 the ſame under the market price, and that, 
A, therefore, ſuch purchaſe ought to be bet - 
ter- aſide. 7 
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Rep. Chan. 
vol. 11. 167. 
1787, Eaſt. 
Term. 


chancellor declared, that the bargain made by 
C. with B. was not fairly obtained in re/pe# of 
the circumſtances B. was in, but ought in con- 
ſcience to be made void, the premiſes pur- 
chaſed by him being more than double the 
value of the ae t by . eee 


fact the chancellor reſted upon was, „the bar- 
gain not being fairly obtained in reſpect of 
« the circumſtances B. was in, which let in 
an equity, whereon the bargain, being unfairly 
obtained, ought to be made void, "vi; for : 
ed than half the value, e 


tioned caſe, has, of late, been followed up by 


| Maſter of the Rolls) in his decree in the caſe 
of Heathcoate againſt Paignon ; which decree 
was afterwards, on by. exe aftirmed, . Lord 

: Wa. Ab 5 


| Heathceoate v. 1 
Paignon, Bro. 


154 J 
fideration. At the hearing, the plaintiff's 
counſel relied upon the inadequacy of the 
price paid. And by tlie decree the lord 


\ 


11 is hardly n to . that the 


The at eſtabliſhed i 1n | the Linens | 


that profound lawyer, Lord Kenyon (when 


The facts in this caſe were as follows: A. 
lent to B. 100 /. on bond, A ſhort time after- 
wuoards 


ter- 


tw 1 


wards A. agreed to purchaſe of B (being 
then thirty years old, but occaſionally afflicted” 
with the gout) an annuity of 50 fl. for the life 
of B. (to be ſecured by a bond and judgment, 
together with an aſſignment of B.'s ſalary as a 
commiſſioner of the Tax Office) for the ſum 
of 2001, The writings were accordingly exe- 


cuted, and the purchaſe money paid. The 


bond debt remained undiſcharged until after 


the death of A. It was then paid, and, im- 
mediately thereupon, a bill was filed by B. 


againſt the repreſentatives of A. to be per- 
mitted to redeem upon payment of the 200 7. 
with intereſt at 5 J. per cent. per annum. On 
the hearing it was referred to the maſter to 
enquire, what was the value of che annuity on 
| the day on which it was purchaſed, and alſo 
what was the market price, all circumſtances 
of the ſtate of health of the grantee being con- 

| ſidered. The maſter reported, that he had 
been informed that the annuity was worth ten 
years purchaſe ; but that the market price was 
about ſix. Whereupon his honor declared, 
that he was of opinion the purchaſer, taking 
advantage of the ſeller's diſtreſs, purchaſed 
the ſame under the market price, and that, 


cherefore, ſuch purchaſe ought to be ſet ; 
alide, 5 


2 „ 
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The circutyſtances, which furniſhed ev OTH 


hey; and his having enthralled him (the ſeller) 
by ſuffering him to contract a debt upon 
bond, by which means the buyer had him ſo 


diſtreſſed him on his non-compliance with his 
_ own e by n him on his bond. 


quantum of the inadequacy i is immaterial ; if 
the cauſe that produces it ariſes from undue 
8 * taken of the circumſtances of the 
5 Kier | 


price will be a ground to ſet aſide a contract, 
zs, where it is cauſed by the ſeller having been 
led by the buyer to conceive the Balten of 


tracts at an inadequate price, is the apprehen- 
ſion, that his property is in a different ſtate 


16 1 


of the {eller having been diſtreſſed, and that 
Bis diſtreſs was taken advantage of in this 
eaſe, feems to have been the buyer's having 
deen acquainted with the ſeller's want of mo- 


far within his power, as that he might have 


It is n on this caſe, 4 the 


The other inftance, wherein inadequacy of 


ſomething, that leſſens the valve of his pro- 
perty, for which there is no ſufficient grounds; 
for, tn ſuch caſes, the cauſe why the ſeller con- 


from what is really the caſe, The conſent to 
9 8 5 accept 


[97 1 


cumſtances are as ſtared; and if they be nor 
ſo, and that to the knowledge of the party 


contracting, the bargain is fraudulent on his 
ſide, and ſuch from whence he can derive no 


right; conſequently ſuch as cannot r 


any! r e in the other party. 


This W may bu carried from! the 


cafe of Baldwin and Rochford, where the pur- 


chaſer of ſome ſhares of a prize which was in- 


| fured, knowing that the ſellers had been re- 
| fuſed any advance thereon, by their captain, 
and threatened by him with being pricked as 


accept ſuch terms, therefore, ought to be con- 
fidered as given, upon condition that the cir- 


Baldwin a. 


Rochford, 
1 Wils, 22.9» 


ran away from the ſhip, in which caſe they | 


would have forfeited their ſhares, took ad- 
vantage of theſe circumſtances; repreſenting 


to them the danger they were in of loſing 


their ſhares, either in caſe they were pricked by 
the captain as ran away, or if the prize ſhould 


happen to be retaken, at the ſame time telling 


them that the adverſe fleet was out; under 


which circumſtances he bought the. ſailors. in- 8 


tereſts for one - fourth of their value. Upon 


which grounds, A gd the court of Chan- 
cer ſer e the contract. t ei cn 


Aa. High inadequacy 0 price, N 
ſidered 


[ 161 1 
ſidered abſtractedly 9a ſuch, is not 4 ground 
to invalidate a contract; yet, there is a great 
opinion (and which I truſt will not be ſuffered 
to lye dormant, when occaſion offers to give 
effect to it) that, taken in another light, and 
not merely in the view that the price is inade- 

quate, the circumſtance of inadequacy alone 
may be made a ground for ſetting aſide a con- 
tract. I mean, in the light of furniſhing /e/f- 
evident demonſtration, from the intrinſic nature 
and ſubject of the bargain itſelf, of fraud; 
evincing that the party who ſuffers the loſs 
muſt have been impoſed upon, and cannot be 
conſidered as having been in poſſeſſion of an 
underſtanding adequate to render him capable 
of contracting; z in which caſe no obligation - 
9 could be incurred by him. . 


3 Thus, : 1 upon the J 
caſe of Heathcoate and Paignon, that, where 
there is ſuch inadequacy as to evince, that the 
| perſon did not underſtand the bargain he 
made, or muſt have been ſo oppreſſed as to 
be glad to make it, knowing its inadequacy, 
it will ſhew a command over him, that will 
amount to fraud. If the tranſaction be ſuch 


as marks over-reaching on one ſide;and imbe- 


_ Cility on the other, it puts the parties in a ſitua- 


tion, chat ſhews it could not have taken place 
without 


1 159 ] 
without 6008 powers of the one W over 
the ate 91 12/7 4 JOINS (LAT 433 
JJC 

And, even at common TOY e Gow 
which it i is, prima facie, ſelf evident, that one 
of the parties muſt have been mn mill 

not WN action. 


| F 


* 


Thus, where one agreed to pay fol; a 
horſe at the rate of a barley corn for the firſt 
nail, and ſo on in a duplicate ratio to the ex- 
tent of all the nails in his ſnoes, which were 


thirty-two, and would have amounted to five 


vide . v. 
Morgan, 
1 Lev. 111. as 


alluded by Lord 


Hardwicke, 
2 Vee 155 


hundred quarters of barley. Hide, chief juſtice, 


on an aſſumpſit, directed the jury to give the 
5 value of the horſe, n was 8 J. in e 
And, in caſes of the nature now under con- 
ſideration, courts of equity, when applied to on 


behalf of the party impoſed upon, and courts of 


aw on aſſumpſit, adminiſter the ſame meaſure 
of juſtice for, in both juriſdictions, the contract 


is conſidered. as a ſecurity to the extent of the 
real value of that, reſpecting which the parties 
ſtipulate. Thus, in the before mentioned caſe of 
Heathcote. and Paignon, the court decreed that 
the purchaſer ſhould receive all ſums advanced 


by him for purchaſe money, inlurance, deeds, 
PUB © 8 5 . Sc. 


Et vide Earl of 


Arglaſſe Wc. 


Muſchamp, 
1 Vern. 2376 
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Sc. with 51. per cent. per annum thereupon, 
giving credit for whatever ſhould have been 
received on the annuity, beyond that rate of 
intereſt, as part payment of the principal. 
And, in the laſt-· mentioned caſe of Fs and 
Morgan, the contract was conſidered as evi- 
dence of an aſſumpſit, to Le, "extent of the 
; veal Rake as the horſe, - 


5 ear, ee by ſome unlewfil wanne 
; 4 party to a contract towards the other, fur- 
niſhes, like wiſe, a good ground for equity to ſet 
aſide an agreement. Firſt, Becauſe, according 


do natural right, all undue force, violence, or 


menace, that obliges men, contrary to their 
_ inclination, to give their aſſent, which other- 
__ wiſe they would not do, takes away that li- 

| berty which is of the eſſence of a valid en- 
gagement, and, conſequently, renders all agree- 
ments, in ſuch caſes, null and void. Se- 
condly, Becauſe, although it were admitted, 
that an agreement entered into under the 
__ infipulſe of fear, might be accounted ſponta- 
neous, in as much as a man ſo circumſtanced 
voluntarily engages in a leſſer evil to avoid a 
greater, yet, there is not ſtill a ground where- 


| nx to taiſe an obligation: Becauſe, every obli- 


ation on one et muſt be es. e with 
. l e 


1 51 1 


| a:chrrefpondent right on the other; in chere 


Lan be no obligation unleſs a right anſwer to 


it, or be conſequent upon it. Now, no in- 


jurious action can produce a right without a 


manifeſt contradiction; therefore, although the 


party engaging may be capable of contracting 


an obligation, the author of the violence is 
incapable to obtain any ** by ſuch extorted 
n N 


n an agreement ee * ; 
fear, though it be entered into with a view to 


render ſatisfaction for the groſſeſt injury that 


the civil rights of ſociety can MN" __ be 


et aſide in _ 2 


Tbus, ar 4 man ak 3 in 1 
with his wife, and the huſband having a ſword 
in his hand, and being about to kill the ag- 


gteſſor; and the latter, being naked, and in his 
power, implored the huſband not to take 


n eitel 
3 P. Will. 29% 


advantage of him, promiſing that he would 
make him reparation; upon which they 

went into another room, where he gave the 

huſdand a note for 1001. payable at a cer- 


rain time: Lord Cotoper declared, on a bill 


brought to be relieved, that, if the matter 


| had, reſted, on the original note, which had 
You. I. M been 


its 
f 
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been in ed by a man armed from one naked 
and by dureſs, though it happened to have 


been given in ſatis faction for the greateſt in- 


jury, he ſhould have made no n of 


BURL relief. 


And it N make no difference, if a con- 
tract were entered into through fear ariſing 
from an unlawful cauſe, whether that fear 


were occaſioned by a third perſon, or by the 


party to the contract, that is, Provided the 
latter were eee ef W 


4105 if the aun ariſe cem A jult a awe or 


dread of a third perſon, who is a lawful ſu- 
perior, and who exerciſes his authority for a 
9 juſt end, the contract will be nevertheleſs 
: binding; ; becauſe, as has been aid, the 
perſon, acting under the influence of fear, 
conſents ſpontaneouſly to ſubmit to what is 
required of him, rather than take the conſe- 
quences that may enſue a refuſal ; and the 
party, with whom the engagement is matle, 
does nothing to prevent himſelf from acquir- 
ing a right. This ſeems to be the principle 
upon which Lord Hardwicke founded his ob- 
ſervation, in the caſe of Cory and Cory, that a 
N reaſonable agreement made between a father 


2 . and 


8 
and ſon, with a view to provide ſomething for 
younger children, ought not to be ſet aſide, 
on the ground of its having been entered into 
under the influence of * in. 1 


—— originally e ee as we as 


thoſe gained through fear, may, by ſubſe- 


quent acts of the party (dealt hardly with, or 
acting under compulſion) fit to create a right 


in the other party, be rendered binding; for, 
where a man is Fully appriſed of his right, and 


underſtands what he does, whatever may be 
the nature of the original tranſaction, a ſubſe- 


vide 2 vez 
** | 


quent confirmation, when fully appriſed; will 
make it good: Becauſe if men, who are free 


agents, will with open eyes ratify invalid agree- 


ments, a court of equity will not telieve them. 


As if, in either caſe, the party on whoſe be- 
half the equity would otherwiſe ariſe, hav- 


ing ſuch relief in his power, and being ac- 
— with She! ow: . of mh con- 


. this als it was ; held Pe Lord 
King, in the caſe of Cole and Gibbons, and 
aſſented to on a re-hearing by Lord Talos, 
that the vendor, in this caſe, having, by a 


Cale v. Gib- 
bons, ſupra, 
3 P. Will. „2935 
294. et vide 


1 P. Will, 727. 1 4 


deed of confirmation of the former aflign- 
SH . ment 


FT 
ment (made after he was in pöſſeſſion of the 
fact of the teſtator's being dead, of the bill's 
having been filed, and of the grounds of the 
HW reſiſting it) ratified the contract, was 


bound thereby, and could not be relieved. So 
it being proved, in the laſt- mentioned caſe of 
the note given to the huſband by the perſon 
detected in bed with his wife, that the latter, 
on the huſband's coming for the money, and 
his excuſing himſelf from payment, gave his 
bond for it; it was held, he ought not to be 

relieved, as he had coolly, and without any 
pretence of fear or dureſs, entered into a bond 
to the huſband, and, thereby, himſelf aſcer- 

' tained the damages which the huſband ought 
do be paid, which muſt otherwiſe have been 

| aſcertained wb a . ; 
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4 But, if ſuch confirmation were obtained 
fraudulently, a court of equity would break 
through it, and impeach the original contract, 
however deeply intrenched behind fortifica- 
tions of this kind. 
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5 Another head of equity, e which agree- 
ments or contracts are relieved againſt, is, that 
of fraud, collected or inferred, in the con- 
nderation of courts of this deſcription, from 
Mn. 8 


a > 
— — 


— 
— 


EE 


2 


1 — — 
— 2 ATR 
— ID 5 
ä 


E 
che nature and circumſtances of the tranſac- 
tion, as being an impoſition and deceit on 


other perſons parties to the original contract, 


but not parties to the fraudulent agreement: 
Of this kind are marriage brocage contracts, 


| wherein neither of the parties | contracting | 


have been deceived; but which tend neceſ- 
farily to the deceit of ſome party to the 


marriage, or of the parent, or of the friend. 


On this equity, a clandeſtine private agree- 


ment to return part of the portion of thewife, 


or proviſion ſtipulated for the huſband, to the 


d . or n will be void, 


1 b. ae on the marriage of che ſon of 
A. with the daughter of B. it was agreed, that 
the young couple ſhould have ſo much for 
their preſent maintenance, and the ſon pri- 


vately agreed with the father to releaſe part 
of it: This agreement was ſet aſide as an 
impoſition upon B. though in that caſe the 


Sir Nicholas 
Butler v. Sir 
Henry Chan- 

cey, 1 Eq. * | 


5 Abr. 88. 


Kemp v. 


Coleman, 


1 Salk. 156. 


bon, as was faid, gave nothing but his un, 
and he was at liberty to diſpoſe of his e | 


maintenance as 5 he thought fir, 2 5 


5 80 where, upon a treaty of marriage between 
5 A. and B. B. s father would not conſent to 
the match, by reaſon that A. owed two 


M 3 hundred 


Redman We 
Redman, 
I Vern, 348. i 


1 


| 166 J 


P b 
mother ſtood bound; the brother and the 


mother of A. to remove this objection, gave 


a new bond to C. for the payment of the 
debt, and thereupon A.'s bond was deliver- 
ed up to be cancelled; but A. gave his 
brother a ſecret bond to indemnify him againſt 
the debt and intereſt : It was proved that B. 
the wife, was privy to this tranſaction. Per 
curiam, this is a plain fraud; for, by this con- 
trivance, the father of B. (which B. was the 
plaintiff, as executrix to her huſband) was 
drawn in to give a greater portion; beſides, 
he abſolutely refuſed to marry his daughter, 


unleſs A. was made a clear man, and, in _— 


ticular, e from this debt. 


N gener head of equity allo, by ap- 


plicable to the caſes now in diſcuſſion, is draun 
from public utility, and is a part of the na- 
tional policy, in that ſenſe in which the word 
Policy is applicable to every thing that con- 
cerns the government of the country, of which 
the adminiſtration of juſtice makes a principal 
part; and is that, whereby a court of equity, 
with a view to public utility, requires that 
'F particular perſons, in contracts, ſhould not 
uy tranſact whatever is puny, bona fide, 


between 


5 


[! 163: J. 


between themſelves, but alſo, that they ſhall, 
not tranſact mala fide, in reſpect of other per- 
ſons, who ſtand in ſuch a relation to either of 
them, as to be 2 1 the ts or the 
ee oi 6. 


* * . \ 
"4 , 


3 where an » dad; was . Pitcairne | 


he, during his own life, would pay 1501. per 
annum to the huſband and wife during their joint 
lives, and to her, if ſhe ſurvived him (the huſ- 


band) which ſhe did; afterwards a bill was 


brought tobe relieved againſt this bond, on pay- 


ment of 1001. a year, upon the foundation of 
an agreement, {aid to have been made between 
the huſband and wife and father previous to 
the marriage, whereby it was ſtipulated, that 
although the bond was to import payment of 
1507. per annum, yet the actual agreement was 

for 100/. per annum only. The baſis of this 


| ſecret agreement was ſtated to have been, that 


che original agreement was for 100/. a year, 
but that the wife had expectations from her 


uncle, and nothing of her own, and, therefore, 


had ſuggeſted that her uncle would be in- 
duced to do more for her, if the father did 


more for his ſon; chat, in this expectation it 


1 was 


into by the huſband's father to the wife's uncle. : er . 


as a truſtee (ſhe having a mother living) that 


11 hes "4 — G 2 Joo; r "IE IE 
I o r roman, og 3 2 
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was agreed, the huſband ſhould let che bond 
run as if it were for 1 50 l. a year inſtead of 
1001, which would be for the advantage of 
the wife and children; that the father at firſt 
refuſed, but was afterwards prevailed upon ta 
conſent to this propoſal ; that, accordingly, 
the huſband and wife had received 1001. per 
annum, and ſhe had inſiſted upon no more, af- 
ter ſhe became entitled to it in her own right; 
there was a letter, during the treaty, from 
the father to his ſon, wherein it appeared, un- 
der his own hand, that the uncle had promiſed 
to do ſomething on his part, thaugh the fa- 
ther thought it better not to have it inſerted, 
burt to truſt to his generoſity; concluding with 
bidding his ſon go on to marry, and leave the 
management of the uncle to him; the uncle, 
on his death, gave every thing to his nieces, = 


It was attempted, in argument, to diſtinguiſh 
the laſt-mentioned caſe from the general claſs of 
thoſe on this ſubject, on the ground that the un- 

cle, whom it was calculated to deceive, having 
neither contracted, nor given any thing on his 
part, it differed in the material circumſtance on 
which they all turned, namely, “ that it was a 
© deceit practiſed on a party;” for the uncle could 
not be ſaid to be a party deceived, Sed per cu- 
re warn 1 


1 169 1 


riam, laying all the tranſaction together, eſpe- 


cially the father's letters, the uncle muſt be 


conſidered as a material party to the agree- 
ment on the marriage, and as one intended to 
be impoſed upon by the private agreement of 
the others; the wife's dependance was upon 
her uncle, ſo that he, notwithſtanding her 
mother was alive, muſt be conſidered in loco 


parentis. It was true, he was only named as 


one of the two obligees; but he could be no 


_ otherwiſe a party from the nature of the in- 
ſtrument, nor could the aſſent of an obligee 


be ſhewn otherwiſe : But he muſt neceſſarily 
be appriſed of it. The father's letter to his 
ſon during the treaty, ſhewed, Beyond doubt, 
that he conſidered himſelf as treating with a 
perſon who was to provide for his niece out 
col his own pocket; that the uncle was to do 


ſomething; and that it was the father's choice 
that it ſhould be left out of the agreement, 


- that the uncle's honor ſhould be truſted 

The uncle had fulfilled his expectation. 
1 x the uncle had contracted to give ever ſo 
little, the ſecret agreement could not have 
been ſupported. Then the father ſhould not 
avail himſelf of its being left out of the writ- 
ten agreement, when it was done by his own 


choice. The whole muſt be conſidered, in 


equity, 


i 

| 
1 

| F 
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equity, as an open tranſaction between four 


parties for a treaty of marriage, and a ſecret 


Small v. Brack- 
ley, 2 Vern. 


1 602. ſupra. 


tranſaction between three of them only in de- 


ccit of the fourth. The agreement then was 
fraudulent, _ tour not be Eons common it 


Upon the ſame ptindipls; namely, har an 


agreement is a deceit upon third perſons. in- 
tereſted, although not parties, it is held, that 


if a man, being indebted, make a compoſition 


with his creditors, by which they all agree to 


accept of a certain given ſum for their debts, 
provided they all ſign within a time limited; 


and one of the creditors refuſe to ſign, unleſs 


the creditor will pay him one hundred pounds 
down, and three ſhillings in the pound over 


and above the nine ſhillings ; the debtor 


mall himſelf be relieved againſt this agree- 


ment: It being fraudulent, by deſtroying that 


equality, which was the inducement to the 


| other creditors to come into it. 


Neville v. 


Wilkinſon, 


| Novem. 1382. ſon, Lord Thurlow ſaid, that he would not lay 
it down as a rule, that fraud, in caſes of this 
nature, muſt be upon an article contracted for 


Et vide 3 P. 
Will. 75. laft 


edition, in 
Notes. 


Ass, in the caſe ef Neville Saia id 


expreſsly ; ; but that any repreſentation miſiead- 
ing the parties contracting on the ſubject of 
8 DES the 


my 


the contract, was within the principle of the 
_ caſes: And his lordſhip relieved, by injunc- 


tion, againſt a bond entered into by the plain 


tiff to the defendant before the plaintiff's 


treaty of marriage ; the defendant having, by 

the plaintiff's deſire, upon the occaſion of ſuch 
_ treaty, miſrepreſented to the wife's father the 
amount of the plaintiff's debts, and particu- 


larly concealed from him the bond in queſ- 


tion: And this relief was given, although it 


did not appear that there was any actual ſti- 


pulation on the part of the wife's father, in 


1 9 of the amount of the nn b debts. | 


- nd: an as agreement, 4 
procured after marriage, if made in fraud of a 


third . will be Fe alide i in op 


Thus where A. PRE to ſettle certain 
eſtates on B. if a convenient match could be 
found for him; and, accordingly, treated on a 
marriage for him with the niece of C. and D. 


Yelverton =o | 
ton, et al, v 
Bladwell, et al, 
1 Vern. 240. 


| It was agreed between him and them, that C. 
ſhould give his niece 2500 J. portion, to be 
laid out in lands after his death, and that A. 


ſhould ſettle lands of 3001. a year, whereof. 


200 J. a year ſhould be for a jointure ; and 


that he ſhould allq ſettle other lands of the 


value 


E | 
value of 100 1. per annum, on himſelf for life, 
remainder to B. and his heirs. A ſettlement was 
made by A. and a bond was given by C. ac- 

15 cordingly. After the marriage, A. prevailed upon 
B. on promiſes of leaving him a greater eſtate 
by his will than he had agreed to ſettle Upon 
him, and by other inſinuations, to execute a 
writing, whereby A. was to receive the profits 
of the whole eſtate, allowing B. only 1207. a 
year, and B. was to aſſign. over to him C.'s 

bond, and alſo to releaſe or diſcharge the 
agreement for the ſettling the 1001. per an- 

num on himſelf and his heirs after the death 
of A. The bill was filed by B. in order to 
be relieved againſt theſe agreements. It was 
inſiſted, againſt the prayer of the bill, as to the 
| 100J, per annum to be ſettled on B. and his 
heirs, that B. had power to releaſe and diſ 
charge it, and that there was no benefit there- 
buy intended to the wife or iſſue of the mar- 


any riage; for B. might have ſold or given away 


thoſe lands. But the court declared its ab- 

|  horrence of ſuch underhand agreements, and 
that it was a deceit and fraud as to C. who 
was drawn in to give a greater portion with 
his niece, in expectation of a ſettlement 
adequate to it, which expectation, by this 
means, was fruſtrated ; for, though B. might 
| have 


ea K 3y8. 

have diſpoſed of the lands which were to have 
been ſettled on him and his heirs, yet that 
was frequently done in many ſettlements ; the 


father being, by that means, left at liberty to 
provide for his younger children, and to re- 
ward them moſt that behaved themſelves beſt; 


bur {till there was a benefit intended to the 
iſſue of the marriage, and it was part of the 


conſideration for which the portion was given. 
And the underhand releaſe and agreement was 
held to be fraudulent, and decreed to be ſet 


afide, and the original 3 decreed to 


ſtand i in 401% 


The equity will be the ſame i in favor of a a 


wife Geecived by her huſband, 


5 Thus See be mücher joined in a ſettle- 
ment on her ſon's marriage, and accepted 151. 
per annum in lieu of her jointure and claims; 
but, the day before the ſettlement was exe- 


Lambs v. Hau- 


man, 2 Vern. 
460, 499. Et 
vide Turton, 

v. Benſon, 

2 Vern. 764. 


1 P. Will. 406. 


cuted, took ſecurity from her ſon for 101. per 
annum out of an eſtate not compriſed in the 


marriage ſertlement, which the ſon covenant- 


ed to pay. The covenant was, after the huſ- 


band's death, ſet aſide by the wife, : as a fraud 


upon the marriage agreement. 55 
So, 


Gale v. Lindo, 
1 Vern. 475. 


\ we 1. 
| So, if the fraud be practiſed on the huſband, 


he alſo will be relieved : Therefore; where a 


marriage was treating upon between G. and a 


Redman v. 


1 Vern. 348. 


ſiſter of P. and ſhe, not having ſo great a portion 
as G. inſiſted upon, prevailed with her brother 


to let her have 1601. to make up her portion, 


and gave him a bond for re- payment of it, 


and thereupon the marriage was had: This 


bond was ſet aſide as a fraud upon the huſ- 


And, in theſe inſtances alſo of underhand 


| agreements in caſes of marriage, a perſon, 
> though particeps criminis, and not urged to what 
He does by neceſſity, will, nevertheleſs, be al- 
4 lowed to avoid his own acts: For the fraud 
infects the agreement throughout, and ſo do- 
ing vitiates it, ſo as that 1 it binds none of the 
2 parties: to it. | 


hain; in 4 caſe of Rk _ 3 


| Redman, ſupra, 


the widow, | by whom the ſuit Was preferred, | 
was relieved; although it was in proof that 


the was privy to the whole matter, and con- 


trived the mode purſued to ſatisfy her father, 
in order that the marriage might take ef- 


So, 


I s 1] 
So, in the caſe of Gale and Lindo, where 
the bond was put in ſuit by the executor of 
the brother againſt the executrix of the ſiſter 


Gale v. Lindo, 
ſupra, 1 Vern» 
475 


who ſurvived her huſband-; it was urged that, 


although the bond given in that caſe might 
be a fraud againſt: the huſband or his iſſue, 


who were to have the benefit of the marriage 


agreement, yet, the hufhand being dead, and 
there being no iſſue, it was good againſt the 


woman herſelf, and, by conſequence againſt 


her executor : Sed per curiam, that which was 


once a fraud muſt be always ſo, and the acci- 


dent of the woman's n her nend e e | 


* not . the caſe. 


ah al a diflin&tion is 5 ns: che agree- 


ment is made between the huſband and wife | 


——_———I__— 


Thus. en a fon, in confidergtian« of 
en which he was to have as a marriage 


portion with his intended wife, covenanted 


Gifford. $M 
Gifford,, I Ed. 
Ca. Abr. bhs , 1 
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that his father ſhould ſettle 300 J. per annum 


on her as a jointure, and the father ſettled it 
upon her accordingly, and the ſon alſo gave a 
bond to leave his wife 1000 J. if ſheſurvived; 
the ſon died, his wife ſurviving, and the fatger 
| pretended that_the-wife * not to have | 
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Gate v. Lindo, 
3 Vern. 475, 


476, et vide 
Turton v. 
Benſon, 1 P. 
Will. 496. S. C. 
à Vern. 764. 
o reſolved as 
do an agree- 
ment on mar- 


riage, Shirley 
v. Martin, 
in Exch. 


x 14 Nov. 1779, 


vide 3 P. Will. 


| 75, in note 


Sed per 3 


Parker, a bond 
ſo given is not 
ſo abſolutely 


void, as that it 


may not upon 


ſome new con- 


ide rat ĩon or 
Aeeliberate act 

de made good, 
1 P. Will. 499. 


Turton v. 
Benſon, 


1 P. Will. 499. 


1 1 
any benefit of this bond, for, that it was in 
fraud of the marriage agreement; and the 
caſe of Buller and Chancey was cited. But 
the court diſtinguiſhed this caſe from that, 


the father having been in that caſe a party to 
the articles, and deceived by the underhand 


agreement contrary thereto; whereas here, 
the ſon only was party to the articles, and was 
to have all the portion, and might give it as 
he pleaſed : And, therefore, it was decreed, 
that there ſhould be no relief. 


"pin in band of a third ka chat 1 


is, ſuch wherein there is aual fraud, cannot 
be rendered binding by a ſubſequent promiſe 
or ratification, even of the parties to them, as 


agreements fraudulent in the eye of a court 
of equity, as impoſing hardſhip on one party, 
may. Therefore, although it was ſtated in 
the caſe of Gale and Lindo, that, after the 


death of the huſband, the wife agreed to re- 


pay the money, and actually paid part of it, 
yet, that was conſidered as of no avail ; for, 

the original contract being aZually fraudulent 
in the ſenſe of deceit, no ſubſequent act could : 


purge it of that . 


Aſlgning the benefit of fach: an n agreemen 
SOAR. of over 


L 77 J 
over to creditors will not give it validity: : 
| Becauſe the act is not, in equity, conſidered 


" ag I ver. 


as an aſſignment, the ſubject being in truth a 


choſe in action, but is taken as an agreement 


only that the aſſignee ſhall have all the fair 
and equitable advantage and benefit of the 


agreement that the aſſignor himſelf is intitled - 


to; and if nothing be bound by the agreement, 
__—_ can be is over. a. 


. would che equity of ctedicors be bet- 
5 tered, though it were ſhewn that they were in 


Vide 1 P. Will. 
” 


danger of loſing their debts through a de- 


| ficiency of aſſets ; for, ill they muſt be paid 


out of the aſſets of their debtors, and not 


out of the eſtate of another man: For, when 
it is ſaid that creditors are to be favored, 
this is meant with regard to the rightful 


aſſets of the debtor, not to any effects be- 
longing to another, which the debtor has 


_ wrongfully taken nr., or nn himſelf 
* n : 


But che 83 ;uifdiction of courts 1 : 
this nature of ſetting aſide agreements, as well 
as that of decreeing them being in a degree 


_ diſcretionary, circumſtances may occur, even 
in caſes -of agreements, fraudulent in them- 
Vor. IL. 5 ſelves, 
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be paid to A. which would greatly embarraſs 
him (B), D. “s relations would not conſent to 
the match. Upon this B. applied to A. to re- 
leaſe, the 10007. which he, by letter to his 
father, agreed to do; but neither his wife, nor 
any of her relations, were conſenting to ſuch 
releaſe. However, previous to an actual re- 
| leaſe executed, the ſon infiſted that his father 
ſhould give him a bond for the payment of 
the 10004, within a ſhort time after his mar- 
riage, to which the father conſented; but that 
Vas done alſo without the privity or conſent of 
the intended wife, or her relations. Then the 
releaſe and bond were mutually given, the mar- 
riage was had, and the portion of 3ooo!. paid. 
Afterwards A. ſued his father upon the bond, 
and the father preferred his bill againſt the 
ſon to be relieved againſt this bond, on the 
ground of its being a fraud upon the ſecond 
wife, and her relations, who would not have 
conſented to the match had they known of 
this under- hand bond. But the court was of 
opinion, that the bond muſt be paid; becauſe, 
whatever arguments might be made uſe of in 
favor of D. the father's ſecond wife, or of 


bimſelf, to prove that he ought to be diſ- 


charged of the bond for payment of the 
10001. the very ne ene might be 
| urged 


. 181 ] 
| urged on behalf a: the ſon ad his wife, to 


prove that it ought to be paid ; for, ſuppoſe 


it to be a hardſhip upon the father's ſecond 


| wife, that her huſband ſhould be forced to 
pay this 1000 J. in breach;of the public and 


open agreement made by the fon, was it not 


equally an hardſhip upon the ſon's wife, and 


s much a violation of the open and fair 


agreement made on her marriage, that the 
10oo J. ſhould not be paid upon the father's 


making a ſecond jointure? The conſequerite 


of which was, that as the agreement on the 
ſon's marriage was the firſt, it ought to have 


the preference. Qui prior eff in tempore, 


potior eft in jure. Wherefore, ſince the per-. . 


ment of this 1000 J. by the father, might as 


much contribute to the comfortable ſuhſiſt· / 
ence of the ſon and his wife, as the non-pay- 


ment of it might conduce to the comfortable 


living of the father and his wife; and as, by 


means of this bond, the ſon had the law on 


his fide, the bond, it was determined, muſt be 


| Upon the ſame principle of national poliey 
| (to prevent catching bargains with heirs, re- 


5 deney to ſeduce them from a dependance on 
N 3 their 


vide Earl of 
Arglaſs V. 


Muſchamp, 
| | RY I Vern. 75. 
verſioners, or expectants, which have a ten- 


Nott v. Hill, 
ibid. 167. Earl 
of Arglaſs v. 
Pitt, ibid. 239. 
Berny v. Pitt, 


2 Vern. 14. 
_ Twifleton v. 
Griffiths, 1 P. 


1 Will. 310. 


Earl of Cheſter. 
field v. Janſen, 
2 Ves. 125. 


1 
their anceſtors, who, it is preſumed, will ſup- 


port them properly, by feeding their extra- 


vagancies, and tempting them, in their fa- 
ther's life time, to ſell the reverſion of eſtates 


ſettled upon them, or to barter away their ex- 
pectancies on terms manifeſtly ruinous) a court 
of equity uniformly ſets its face againſt all 


bargains made with perſons ſo circumſtanced. 


And the court of Chancery has at length, not 


without great difficulty, put a ſtop to ſo de- 
ſtructive and miſchievous a practice, by ſet- 


ting aſide all contracts made with heirs or 


expectants for the diſpoſal of their expec- 
tancies; conſidering them as intrinſically cor- 


rupt, fraudulent, and unconſcionable, incou- 


raging diſobedience and extravagance in 
| heirs and expectants on one hand, and ava- 
rice, fraud, and impoſition on the other. And 


indeed, in moſt of theſe. caſes, deceit and illu- 


ſion on other perſons, not privy to the fraudu- 


lent agreement, has concurred; the father, 


anceſtor, or relation, from whom the expecta- + 


tion of the eſtate has ſprung, have been kept 


in the dark; the heir or expectant has been 


prevented from diſcloſing his circumſtances, 


and reſorting to them for advice, which might 
have tended io his relief and reformation; by 


this the anceſtor alſo has been miſled, and 
induced 


183 1 


induced to leave his eſtate; not to his deir or 
family, but to a ſer of artful perſons whia 
have divided the 792 before hand. Fw 


La 


7 


1 although ſuch bargains be actually 


carried into execution, courts of equity will, 
nevertheleſs, if the performance be occaſioned 
by the apprehenſion of compulſion, ſet them 
aſide, and decree the vendee to reinſtate the 


vendor in his expectations, on payment of 


what was actually advanced, and * in- 
tereſt. 1 


Thus, where an heir of about twenty-ſeven 


years of age, and who had a commiſſion in 


the guards, borrowed 5001. on condition that he 
| ſhould pay 1000. if he ſurvived his father and 
father-in-law ; but if he died before his father 
and father-1 in-law, then that the lender ſhould 
loſe the 500 1. The heir ſurviving his father 
and father-in-law, was relieved by Lord King 
againſt this bargain, although he had paid the 


money, the payment havin 8 been made for fear 
E an execution. 5 


FO | relief was decreed in equity, on a-re- 


hearing, upon a contract of a ſimilar nature, 


after the money had been paid, in compliance 


in notes. 


N 4 with 


Curwyn v. 
Milner, 19th 
June 1731, 
3 P. Will. 292 


Berny v. Pitt, 
2 Vern. 1, 4. 

3 P. Will. 294» 
Knott, et al, v. 
Johnſon, ei al, 
_ 27. 
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with @ former decree, made in Japon of the 
contradd... | 


In the caſe alluded to, A. had ſupplied B. 


an heir in his father's life time, with the two 


ſeveral ſums of 1000 I. and 10001. on condi- 
tion to have 2500 J. for each, if B. ſurvived 


his father, or elſe the principal to be loſt ; 
and A. had obtained from B. two judgments 
of '$00901, apiece defeazanced for the payment 
of the ſaid 2500 J. for each; and Lord Not- 


tingham, on the firſt hearing (9 Feb. 33 
Car. 2.) granted relief only againſt the pe- 


nalties; but, on a rehearing before Lord 
Jeſſerys (27 Jan. 2 Fac. 2.) the former de- 
cree was diſcharged (though B. had been con- 
ſtrained, in obedience to the decree, to pay A. 
53900 l.) and B. was ordered to be reſtored to 
the money paid ultra the 20007. originally 
lent and the intereſt for the ſame, with intereſt 
from the time A. had received it. 


hi no fubſaquent aft of che heir, though 


; een and not under any apprehenſion of 


legal dureſs, will help ſuch a contract, if the 


heir at the time be under any miſapprehen- 


ſion, and not fully appriſed of the nature of 
his right: As if the heir write letters after the 
= death 


185 J 


death'of his-anceſtor, approving of the bargain 


as fair; or ſuffer the vendor to lay out money 


afterwards in beautifying and improving an 


eſtate, — under ſuch circumſtances, 


_" _ hus, where T. B. the ſon &1 R. B. 3. (which 
R. B. was tenant in tail, remainder to himſelf in 
fee of an eſtate, worth about 3000. and about 


Baugh v. Price, 
1 Wils. 320. 


ſeventy-two years old, afflicted with the gout 


and a rupture, and his life not worth above 
one year's purchaſe) being heir expectant in 
tail, and in necefſitous circumſtances, by arti- 


dles of agreement in Ofober 17 39, in con- 
ſideration of 1500 J. to be paid to him by P. 


(who was an attorney concerned for R. B. 


and converſant with his family ſettlements) 
within a year; and of an houſe worth 200 J. 
to be conveyed to T. R. covenanted, without 
the knowledge of his father, to convey to P. 
this eſtate in fee ſimple, ſubject to the eſtate 


of his father for life; and ſoon after the ſigning 


theſe articles, T. B. was deſirous to be off the 
| bargain, but P. would not let him. In No- 
vember 1739, a leaſe and releaſe was prepar- 

ed by P. and executed at P.'s houſe, where 


nobody but P. his ſon, and another perſon 


were preſent. T. B. therein, among other 


things, covenanted that he was ſeiſed in fee, 


[ 186 J 
and there was in the deed a clauſe of war- 
ranty againſt R. B. and his heirs, and the ute 
of a fine formerly levied by T. B. was dectar- 
ed to enure to P. in fee; and in conſideration 
hereof, P. conveyed to T. B. the houſe, but 
in the latter conveyance there was no ſuch 
covenant or clauſe of warranty as in the for- 
mer. The 1509/7. in money was to be paid. 
P. made out that he paid it thus, viz. to 
Lord O. 5 5 J. owing to him by T. B. on a 
mortgage of another eſtate; 200 J. T. B. 
owed to P. himſelf; 250 J. which P. pretend- 
ed he paid him in caſh; and for the remaining 
Foo J. P. gave T. B. a bond, to pay it within 
a limited time after T. B. ſhould have ſuf- 
fered a recovery to P.'s ufe. All the writings : 
wert drawn by P. and T. B. had no copy of 
them, nor was any counſel or attorney con- 
cerned for him. R. B. the father, died in 
July 1740, nine months after making the ar- 
ticles. T. B. immediately wrote to P. ac- 
quainting him of his father's death, and in- 
forming him that he ſhould act in all reſpects 
agreeable to his wiſhes ; and in another letter 
he told P. that he ſhould always act juſtly, and 
ſaid that P. has got a good bargain of him, 
and that he could afford to give him a buck, 
but that he ſhould not touch one without P. s 
conſent. 
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confent. ts this T. B. filed a bill in Chan. 


cery, to ſet aſide theſe articles and convey- 


- ance, and to be relieved; to which P. put in an 


anſwer denying the fraud, Sc. charged. T. E. 
being at this time indebted to P. was, by 


being threatened to be ſued and other acts, 
intimidated ſrom proceeding in Chancery, 


and prevailed upon to execute another deed, 
dated in October 1741, reciting the proceed- 


ings in Chancery, and that the purchaſe was 
a fair one, and confirming the eſtate to P. 
Afterwards T. B. and P. ſettled all accounts. 


In 1743, T. B.'s bill in Chancery was dif- 


| which T. B.'s ſon preferred a bill in the Ex- 
chequer to be relieved from this bargain, 
vpon paying to P. the purchaſe money and 


intereſt, and for all neceſſary and permanent 
repairs. And it being held, firſt, that this 
tranſaction, under all the circumſtances of it, 


was clearly fraudulent, and ſuch as the court 5 
ol Chancery would have relieved againſt in 


the firſt inſtance; the next queſtion was, 


whether T. B. by any act, ſubſequent to the 
bargain, had purged the fraud and impoſi- 
tion? And the court were of opinion unani- 


mouſly, that he had not, and that the ſon 
ought to be relieved; for that, as to the 
. N letters, 


e 


8 Cheſterfield v. 
Janſen, 2 Vez. 
159. 
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jaws which had been relied on as ſheing 
that T. B. thought the bargain a fair one, 
they availed nothing, being written before he 


knew the real value of the eſtate; and that the 


arts and threats uſed by P. to get rid of the 


_ firſt ſuit, were as fraudulent as the original 
bargain, and the recital in the releaſe execut- 
| ed thereupon was falſe; for the bargain was 
a very unfair one, and ſuppreſſio veri, or ſug- 
geftio falſi, had always been held ſufficient to 
| ſet aſide a releaſe. And, as to the charge 
that T. B. had ſtood by during his life, and 
ſeen P. lay out great ſums in repairs, orna- 
mental additions, &c. T. B.'s acquieſcences 
| were founded on a miſtake into which P. 
led him. And the articles and deeds were 
decreed to be ſet aſide, on the plaintiff's pay- 


ing the defendant his principal and intereſt, 


and nien for all needful . 


. Pot, i 1 FLEE. api be er- 
prgſoly ſhewn to have been free from fraud or 
impoſition, and the vendor, being fully inform- 


ed and with his eyesopen, ratify the contract, he 


will, by ſuch new agreement, bar himſelf of 
the relief he might otherwiſe have had in a 
court of equity, But ſuch ratification muſt 
; be after full information, L freely, without com- 


6 Puſſſon, 


unn 0 


— 


1 

pulſion, aud at a time when the vendee is free 

from all reſtraint or apprehenſion from the perſon 
on whom the expeZancy reſts ; and when it can- 
not I ſaid, that there is any perſon on whom any 
deceit can be committed by reaſon of ſuch new 
agreement, and there is no impediment againſt 
the party, ſuppoſed to be impoſed upon, ſeeking re- 
lief, * agel os " to @ court 4 fuſe 
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PREY if an agreement be entered into un- ace _ 
der an undue influence, and in circumſtances Mobun, iP, 
of ſuch a nature as furniſh a fair inference, 
that one of the parties had an advantage over 
the other, it will be ſet aſide in equity. There- 
fore, where A. married the heireſs of G. and 
the marriage articles were agreed on with 
great deliberation, and one of them was, that 
| A. ſhould, within two days after marriage, 
for the peace of the family, releaſe to the mo- 
ther and guardian of the lady all accounts of 
the meſne profits of the eſtate; it being in- 
ſiſted upon by the mother, and admitted 
by A. that the charge gf the education of 0 [3 
the young lady, and the intereſt paid by the —_ 
mother upon a mortgage of a good part 
the eſtate, which had been diſcharged by her 
ins would come to as much as t he 
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Sic note, ſuch 
releaſe, had it 


been given 
by the nuſband, 


after marriage, 


might have been 


good; the rea- 


den of the . 


difference is, 


_ becauſe, being 


given after 


marriage, it 


muſt be pre- 


ſumed to have 


been given 


freely, ibid. 120. 


profits of the eſtate. The lord chancellor 
ſaid, on making the decree upon a bill in 


5 J 


equity filed by A. to be relieved from this 


agreement, and for an account of the meſne 
profits of the eſtate, that, admitting there was 


no ſurpriſe in obtaining this covenant from 
A. (and there ſeemed to have been none, it 


having been agreed . upon after great a d elibe- 
ration and advice by conſent on both ſides) 


and admitting there had been no conceal- 


ment of the matters to be accounted for, this 


covenant to make ſuch releaſe ought never- 
theleſs to be ſet aſide; as it ſeemed to. be ex- 


torted from A. by one who had power over 


the young lady courted by him, as her parent, 
which power ought not to have been made 


uſe of in this manner; that it was as if the 


mother ſhould ſay, you ſhall not have my 


daughter unleſs you will releaſe all accounts: 


That brought the caſe within the ſame rea- 
ſon as marriage brocage agreements; for a 


a bond to give money if ſuch a marriage could 
be obtained was ill, and, by the ſame e. 
ſon, a bond to forgive a ſum of money, muſt 


*. ill.. And the covenant vas relieved 


o 
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A court of equity will reify errors in their 
0 E 


* 
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proceedings, although there be an agreement 


entered into by the parties to a ſuit, to abide 


by the deciſion of the court on the merits, 


"A notwithſtanding * miſtake 1 in form. 
Thus we 1 a bill brought in equity, 
the parties or their clerks in court entered 


into and ſigned an agreement, which was al- 
terwards, by conſent, made an order of court; 


that both parties would ſubmit to ſuch de- 


cree as the court ſhould make in the cauſe, 


provided it ſhould be on the merits, and not 
on any miſtake in the pleadings, and that nei- 


Puck v. Faw 


ther party ſhould. bring an appeal; an order 


for a re-hearing was directed to ſtand, al- 


though a motion was made, upon the ground 


"ig 


of the preceding agreement, to diſcharge it: 
The chancellor obſerving that, had the agree- 


ment been diſcloſed to the court, ſuch order 


would not have been made; for, until a de- 
cree was ſigned and enrolled, all matters Wee 


open; and if there was any error in a decree, 


it was fitting the court ſhould have an oppor- 
tunity of amending 1 Mot. ta 


8 an py Wy is dated to yn rg. * 
4 maſter, any agreement ref] petting ; it, to take 


* it 


cett, 3 P. Wit. 
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Anneſley ay | 
Aſhurſt, 3 P 
Will. 282. 


ales. will de void. 
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it out of the . courſe of wa in fuch 


T . where a truſt oitans was FOG 
to be ſold for the payment of debts and legacies 
to the beſt purchaſer before the maſter, and 


A. contracted for the purchaſe, and entered 


into articles with the truſtees for that purpoſe ; 


and it did not appear that the purchaſe was an 
unfair one, but this method ſeemed to have 
been taken to avoid the charge and trouble 
of bidding before the maſter, and of the maſ- 


ter's report, and of getting it confirmed ; the 


court, (on a bill againſt the truſtees to compel 
| them to convey, which they were willing to 


220. 


do on being indemnified) would not make 


a decree; ſaying, this was all going out of the 
way; the former decree muſt be purſued, and 
one decree could not be made to contradict 


2P. Will. 15%, 5 


another. If A. wited to purchaſe the eſtate, 
he muſt go before the maſter, and get himſelf 
reported the beſt purchaſer; and, though no- 


thing unfair appeared, yet there was every 


| occaſion to — when W were e going 
out « the 5 0 


An agreement to Rifle" a | proſecution for 
"jon 


AI 
9 


$3 


| [ t93 J 
| felony is not lawful, and cannot be executed 
in equity; but where there is a fraud; and the 
party wronged by the fraud comes to an agree- 
ment whereby he is to be ſatisfied for ſuch in- 
jury (as in conſcience he ought to be) this 
agreement, it is ſaid; is lawful, and may be en- 
forced in equity ; matters of fraud being cogniz- 
ble and relievable, as well in equity as at law, 
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But the diſtinction above- mentioned, be- 
tween an agreement reſpecting fraud, and one 
reſpecting felony, and which is ſtated by Peer 
Williams as an obſervation made by himſelf 
in the caſe of Johnſon and Ogilly, does not 
ſeem warranted by the event ol that caſe ir 
when" the point occurred. TY 


There A. bp to be a ſingle demi) Jotnfon 4. 
and B. had ſome differences as to ſeveral free- 5. Wil. 2 
hold houſes; and, upon compromiſing thoſe 
differences, it was agreed between them, that 
A. and B. ſhould join in a fine and recovery, 

which ſhould be as to two of the houſes to the 
uſe of A. and her heirs; and as to the other two 
houſes, to the wiſe of B. and his heirs. A fine 
and recovery were accordingly levied and ſuf- 
fered. After this A. pretended that ſhe was, 
at the time of theſe tranſactions, a married 
r Q -----:_ -- woman; 
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woman, and wife to C. Hereupon B. brought 
a bill againſt C. and his wife, to diſcover whe- 


ther ſhe was married, when ſhe levied the fine, 
and ſuffered the recovery, and to be relieved 
againſt the fraud, To this bill. C. and his 
wife put in their anſwer, inſiſting on her being 


then a feme covert, and that ſhe was not 


bound by ſuch fine and recovery. Upon 


this B. preferred a bill of indictment againſt 
A. for a cheat, and for the fraud in levying 
a fine, and ſuffering a recovery as a feme ſole, 
when at the ſame time ſhe was under co- 
verture. The indictment being found, upon 
not guilty pleaded, was brought to a trial; 
but juſt before the trial was to have come on, 
the parties came to an agreement, that B. 
ſhould aſſign over his right to the premiſſes, 
and that C. and A. ſhould pay him 580ʃ. 
| Afterwards, the money not being paid, B. 
filed a bill for a ſpecific performance. And 
the lord chancellor ſtarted the objection, that 
this agreement being to ſtifle a criminal pro- 
ſecution, ought not, therefore, to be executed 
in equity. In 
ſtates himſelf to have ſuggeſted the diſtinction 


In reply to which, Peer Williams 


before alluded. But it appearing by the reg. 


| book that the cauſe coming on to be heard, 


Sc. his lordſhip d declared, © the agreement 
in 


195 1 


te jn the bill mentioned, was not ſuch an one 


t as ought to be carried into execution in that 
ce court, and that, the plaintiff not praying a 
« forecloſure, the bill was diſmiſſed; it ſeems 
a neceſſary — 2 that the diſtinction taken 
was over- ruled. N 


All bargains by truſtees, made in behalf of 
themſelves, and tending to eat up the truſt 
property, are diſcouraged in equity. There- 
fore, where an executor in truſt, who had no 


Gould v. ; 
Fleet wood, 
Mich. I 732z at. 
the Rolis, cited 
3 P. Will. 252, 
in note. | 


legacy, and where the execution of the truſt 


was likely to be attended with trouble, at firſt 


refuſed, but, afterwards, agreed with the re- 


ſiduary legatees, in conſideration of one hun- 


dred guineas, to act in the executorſhip ; and, 


he dying before the execution of the truſt was 
compleated, his executors brought a bill to be 
allowed theſe one hundred guineas out of the 


truſt money in the hands of the reſiduary le- 


gatees, inſiſting, that the reſiduary legatees 


might as well make a contract with the exe- 


cutor touching the ſurplus which was their 


own property, as the teſtator himſelf; and 
that no harm could happen thereby to the 
truſt eſtate: The court ſaid, that all bargains 
of this kind ought to be diſcouraged, as tend- 


ing to eat up the truſt; and that here the exe- 
0 2 culor 


Quere ? Tf this 
accident affe & 


the principle as 
againft truſtees. 


{ 196 J 
car bad died before be had finiſhed the affairs 


of the truſt. M herefore the plaintiff” demand 
was di allowed, - 


An agreement may be ſet aſide by reaſon 


of a miſtake in the parties making it, if the 
point miſconceived be the cauſe of the agree- 


ment; for, if an agreement be entered into 


Lanſdown ve 
Lanſdown, 


Moſely 364. 


upon the preſumption by one of the parties of 


a fact, that is not really ſo as that party be- 
lieves, the agreement as to him is of no force; 
becauſe he did not give his aſſent to what is 


agreed upon abſolutely, but upon ſuch and 
ſuch conditions, which are not verified by the 


. event. 


T bus, * there were e brochen, and : 


7 the ſecond died, and the elder brother entered : 
upon his lands, and the younger brother 
claimed a title, upon which they applied to 
B. a ſchoolmaſter, their neighbour in the 


country (who often acted as an attorney) fos 
his opinion, who, upon conſulting a book 


called the Clerk's Remembrancer, gave it in 
favor of the youngett brother, becauſe lands 
could not aſcend; upon which the eldeſt 


1 brother agr eed to divide the eſtate with the 
1 youngeſt, and declared, he would rather do ſo 


than 


1 1 


chan go to law, though he had We Hats 
Deeds of leaſe and releaſe of the moiety, were 
accordingly prepared by the ſchoolmaſter, 


- which were executed by the eldeſt brother, 


and alſo bonds given in the penalty of 300/, 


which was computed to be the value of the 


moiety, ' conditioned for quiet enjoyment of 
their reſpective ſhares. Then the youngeſt bro- 
ther died, and the moiety deſcended to the 
defendant, an infant, his ſon and heir. And, 


on a bill filed to ſet aſide theſe writings, the 


lord chancellor decreed, that the bond, and 
deeds of leaſe and releaſe, ſhould be delivered 


up to the plaintiff (the eldeſt brother) they 
having been obtained by miſtake and miſ- 
; repreſentation, and that the defendant, the 

infant, ſhould, when he came of age, convey 


Upon the ſame principle it has been held, 
that if a party, at the time of entering into 
an agreement reſpecting a claim, capable of 
being preciſely aſcertained, be, at the time of 
contracting, ignorant of the preciſe value of 


it, but ſtipulates under an idea, and with an 


intent, that what he is to receive ſhall be 


; equal | in value to that which he has a claim 


wi; this will furniſh a ſufficient ground to a 
O 3 court 


1 


Coccking v. 


Pratt, 1 Vea. 


9 
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court of equity to ſet aſide the agreement, if 
the thing to be received turn out not ade- 


quate to the price of the claim, when its va- 
lue is accurately adjuſted, 


Thus, where one died inteſtate, leaving a 


: widow and a daughter, the latter being of 
age, and they entered into an agreement con- 


cerning the diſtribution of the perſonal eſtate. 
A bill was afterwards filed by the huſband 


and repreſentative of the daughter, who was 


dead, to ſet aſide this agreement, and to have 


a diſtributive ſhare of the father's perſonal 
eſtate, to the amount of what his wife Was 
entitled to. The mother inſiſted upon the 
agreement, as a defence againſt going into an 
account of the father's perſonal eſtate. But 


3 the court held, that the bill was proper, and 


the rights of the parties the ſame as when the 
wife was living. The queſtion was, what was 
in view on each fide? the daughter clearly did 
not intend, at the time of the agreement, to 
tanke leſs than what by law ſhe was entitled 


to, though what that amounted to did not 


| clearly appear: But ſhe zben thought what 
Was ſtipulated for her was hey full ſhare, It 
was a ſufficient foundation, therefore, for a 


eourt of equity to interfere, i in ſuch caſe, if it 
appeared 
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appeared that the perſonal eſtate amounted to 
conſiderably more than what ſhe conceived, 


and the party ſuffering might apply to ſuch 
courts to avail himſelf of want of knowledge 


of that fact, not, indeed, in the caſe of a trifle ; 


but the daughter here would be entitled to 


five or ſix hundred pounds more than was 
ſtipulated for, which was a material ſum in a 


ſmall concern, and a ground for the court to 


ſet it right, The daughter did not act on 
the ground of a compoſition, as wanting to 
marry, and to have ready money, but took 
what was agreed to be paid her as amounting 


to her full ſhare of her father's effects; and, 
il it appeared not to be fo, the court could not 


| ſuffer the agreement to ſtand. The eſtate, 
therefore, muſt be divided as the law directed, 


5 and * agreement ſet aſide, 


15; 18 a that, in the preceding caſe, 
the daughter's huſband had ratified the agree- 


' 


ment, and releaſed to the mother: But as his 
intent was the ſame as the daughter's, and he 


was equally in the dark, that was Kae 


= making no difference i in the equity. 


x And; where one died FONG | mi two 
ſiſters, one of whom got adminiſtration, and 


O 4 prevailed 
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ment for her ſhare; and there was a further 
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prevailed on the other to accept of an agree- 


agreement that ſhe ſhould have a further 
ſhare, reciting alſo, that it was intended that 


| ſhe ſhould have an equal ſhare, and that there 


ſhould be a decree for that, which was accord- 
ingly had; It being afterwards diſcovered that 
the eſtate was a great deal more than it was 


then valued at, both the agreements, and the 
decree thereupon, were ſer alide on a re- 
- hearing, 


We muſt be careful to diſtinguiſh caſes 


of the nature laſt-mentioned, from thoſe where 
: the right or thing ſtipulated about is of itſelf 


doubtful, and no ignorance or want of in- 


formation can be pretended reſpecting it; 


for, in caſes of that kind, it is not neceſſary 
for a court of equity, after an agreement, if 
there be not a plain miſtake, contrary to the 


intent of parties, ſhewn, to reſort to the ori- 


ginal right of the parties: : That the right is 


doubtful,” is a ſufficient ground to pon an - 
agreement reſpecting 1 " 


An agreement for ſale of an eſtate, which, 
f_ the nature of it, when compared with | 


: the circumſtances of either of the parties to 


1 


[ 201 J 


it, furniſhes deciſive evidence of his being 


ſurpriſed, will be ſer aſide in equity, although 
there be no ſurpriſe, fraud, or circumvention 


actually proved, and though a conyeyance | 


have been made purſuant thereto. 


Thus, where a ſteward, that had been for 
many years employed in the management of 
an eſtate, articled with a perſon, employed by 


Whor wood 


v. Simpſon, 


2 Vern. 186. 


the owner thereof, to become the purchaſer at 


15,0001, ; and by the articles it was ſtipu- 
lated, that he ſnould either pay the whole in 
money, or might return lands to make up 
what he paid ſhort in money of the 15,0007. 


- Purſuant to theſe articles, the purchaſer ob- 


| tained a conveyance of part to himſelf at an 
under-value, alledging, that it was not ma- 
terial what ſum was mentioned to be the con- 


ſideration of the conveyance, in regard he was 
to make up the whole 1 5,00. and had ſold 
other parcels and paid the money, amounting 


40 4500 l. as the vendor appointed, and would 
now return ſo much land as ſhould make up 


the 15,000). The court, on a bill brought 
| by the vendor for that purpoſe, ſet aſide the 


articles and the conveyance made to the ven- 


dee, except as to ſo much as he had fold to 


5 other purchaſers; declaring, chat they looked | 


upon 
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upon the vendee but as an agent for the ven- 
dor, and one in whom he had repoſed great truſt 

and confidence, which the vendee had deceir- 
fully abuſed ; and that the articles themſelves 
ſeemed to manifeſt ſurpriſe, the vendor having 
occaſion to ſell to raiſe money, and yet the 
articles left the vendee at liberty to pay as 
ſmall a ſum of money as he pleaſed, and re- 
turn what of the lands he thought fit to make 
up the value. And this decree was affirmed 
en appeal. e 36 . 


Pidg But, in the foregoing cafe, the court aſ- 
. ſumed to itſelf a greater latitude; becauſe the | 
vendor had elapſed the time prefixt by the 
| articles, in which he was to make good the 
entire payment by money, or to return the 
lands, ; 


A Again, Where a leaſe for three lives came I 

do a man's three daughters, as co- heirs and | 
5 ſpecial occupants; there being a ſuit 

Chancery touching this leaſe, the huſband of 
one of the daughters, fearing to be in law, 
and being made to believe that he ſhould 

be forced to pay coſts, releaſed the arrears 

that ſhould be-coming to him for his ſhare of 
i che rectory to the other ſiſters, who were to 

X bear 
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bear the charge of the ſuit: And his ſhare of 


the arrears amounting to one thouſand pounds, 


this releaſe was ſet aſide on the ground, that a 
miſapprehenſion of the party ſhould avoid it. 


If, in entering into a treaty for an agreement, 
there be a wilful and induſtrious concealment 
of the truth in a material point by one party, 
in order to keep the other in ignorance, and 
to profit thereby ; that will be conſidered as a 


groſs fraud, and be a ground, in equity, to ſet 


Vide Meade Ve 
Web, Brow. 


Ca Par. 495. et 
vide Broderick 


V, Broderic k * 


1 P. Will. 24. 


aſide the contract; eſpecially if ſuch conceal- 


ment be accompanied with miſrepreſentation, 


and a premeditated intention to deceive: As 


it a man's agents, on a treaty for a leaſe, miſ- 


repreſent the quantity of land propoſed to be 
demiſed, to be one hundred acres more than 
what it really is; and this miſrepreſentation 


being made 1n the preſence of the principal, 


he, by not contradicting, in effect confirms 
the truth of what they ſay; and it be in proof 
that this is done before the execution of the 
= agreement, and at a time when the leſſor has 


cauſed a ſurvey to be taken, which aſcertains 


the exact meaſure and limits of the premiſſes, 
and yet he does not think proper to undeceive 
the leſſee, but purpoſely conceals the true 
meaſure. and quantity from him, this will be 
a ſufficient. 


mn _ 
3 Go * 


| Vern 6. 


Strode v. Par- 


ker, 2 Vern, 


316. Holles v. 
Wyſe, 2 Vern. 


289. Nichols. 


8 v. Maynard, | 


ne 


a ſufficient cauſe for a court of equity to bet 
aſide the agreement. 
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If bill be brought for performance of a 


thing, for the non-performance of which a 


penalty is recoverable at law, the plaintiff 
muſt, by his bill, waive all benefit of forfeiture, 


or it will be a good cauſe of demurrer. 


A court of equity will not ſuffer any ad- 


vantage to be taken of a penalty or forfeiture 

| annexed to an agreement, where the ſubſtance 
of the contract may be obtained, notwithſtand- 
ing the penalty! be not levied. 


＋ herefore whore; « on a bill t to n a 


mortgage, it appeared, that the intereſt was, 

by the deed, agreed to be 51. per cent. per an- 
num, payable half-yearly ; and if not paid by 
the ſ. pace of two months after the time of pay- 
ment appointed, then to be raiſed to 51. 105. 
per cent. for increaſe of intereſt; the intereſt 5 


being in arrear, the queſtion was, at wat rate 


it ſhould be computed ? And it was decreed 
to be computed at the rate of 51. per cent. per 


annum only: For the increaſe of intereſt on 
non-payment at the day, operated in nature of a a 


penalty, and therefore was relievable in equity. 
Wor 


(L 265 1 


Nor will equity permit any advantage to 


compenſation can be made. 


But, in caſes where the covenant or agree- 
ment actually operates by way of penalty, the 


court, to avoid being arbitrary, will not re- 


live, unleſs in caſes where it can give ſome 


compenſation in damages, and where there is 
ſome rule to be the meaſure of thoſe da- 


Wafer v. Mos 


cato, 9 Med, 
312, 113. 


mages. And, therefore, if a leſſee for years : 


_ covenant not to alien without licence of the 


leffor under penalty of forfeiting the leaſe, 
and afterwards aſſign or aliene without licence; 
equity will not relieve againſt this forfeiture, 
becauſe there is, in ſuch caſe, no rule whereby ; 


to meaſure the damages. FD 


: 80, where marriage atticles provided, that, 
in caſe the huſband did not, within two years 
after the marriage, ſettle ſuch a jointure on 


e et, 60. 
Vide ſupra. 
19—21. 


the wife, as thereby was agreed to be ſettled, 
then the huſband ſhould only have the intereſt 


of the wife's pertion paid him during his 
life; and the wife died within the two years, 
he not having ſettled the jointure, which by 


_ the articles he was obliged to ſettle : A bill 


brought by the huſband to be relieved againſt Y 


the 
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the articles, and to have the portion (inſiſting, 


that if he at any- time ſettled ſuch jointure 
upon his wife, though not within the time 


preſcribed by the articles, he would have been 
relieved againſt the articles, and have had the 
portion decreed him) was diſmiſſed. The rea- 
ſon for which diſiniſſal ſeems to have been, 


becauſe no compenfation could be made after 


his wife's death, ſince no Jointure could then 
| be gar on her. 


Colonel Check's 
caſe cited ibid. 


50, where one by articles made upon his 


marriage was to receive 4000 J. portion with 
his wife, viz. 15007. in hand, and 2500 J. 
more, if he made a ſettlement in the ſpace off 
three years : The marriage took place, and 
the wife died within two months, and before 
the huſband had made a ſettlement purſuant 
to the articles. And a bill exhibited by him 
to be relieved, was diſmiſſed. 


Blake v. Eaſt 
India Company, 


: 5 2 Chan. Ca. | 


798. This caſe 
may likewiſe 
de ſupported, 
on the ground 
that it was a na- 
tional cauſe and 
concernment, 
and if not up- 
held, the com- 
pany might have 
been ruined, 


. hs; one being pen by „ 
Eaſ India Company as their chief agent in 
India, covenanted that he would not trade 
for himſelf, or any other, in ſeveral commo- 
dities, under penalty of ſo much per pound; 
and the penalties greatly exceeded the value 
of the commodities. The covenantor having 
Fc 


1 3 


P chaſed the prohibited commodities, the 


company ſued for the penalty in an action of 


debt for 26,0007. The defendant filed his bill 


to be relieved ; and though he proved, that it 


was for the benefit of the company that he ſo 


traded, for whatever he bought he ſold to 


them at a juſt and market price; and that if 


he had not provided ſuch goods, the company 


could not have been ſupplied ; and that ſuch 
dealings were neceſſary for the ſupply and be- 


nefit of the company, with other favorable 


circumſtances, yet the bill was diſmiſſed: The. 


reaſon for which ſeems to have been, that no 


compenſation could have been made, it being 


impoſſible to aſcertain what damages might 
ariſe to the company from ſuch trading, by 


the encouragement it would give to other 


man 


- Roden will not kes iat an agree- 


ment, although from the terms of it, it ſeems 


to be in the nature of a ee if it be not 


i really ſo. 


Thus, where A. fold an eſtate to B. cove- 
nanting againſt incumbrances, and particular- 
5 ly againſt his wife's dower. After wards B. 
| articled 


Small 1 Lord | 


Fitzwilliam, 
Prec. Ch 102. 
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articled to ſell to C. and in the articles | it was 
agreed, that C. ſhould retain 400 J. of the 
_ purchaſe money in his hands for two years 
without intereſt; and if, in that time; the wife 
of A. releaſed her dower, C. was to pay the 
400 J. or elſe to retain it abſolutely. A. died; 
his widow did not releaſe her dower within 
two years, on the contrary, ſhe brought her 

writ of dower, but died before a recovery 


of it. Then the vendor filed a bill to have the 


4007, paid, urging, that it was but in nature 
of a penalty to ſecure againſt the dower; which 
was then at an end. But it was alledged on 
behalf of the vendee, and the court coincided 
in opinion, that the money retained here was 
fot in nature of a penalty, but the retention was 
part of the terms of the agreement, and the 
meaſure of the ſatisfaction for the contingent 
incumbrance of dower. And as, had the wiſe 
recovered the dower, and lived ſeveral years, 
| the vendee could have had only the 400 J. 
and would not have been permitted, at leaſt 
in equity, as aflignee of B. to ſuc the cove- 


nant of A. againſt his own agreement in 


writing, which a: notice of the dower; and 
the covenant and agreement to retain the 


—— 400 l. as a recompence for it; ſo. that cs 


8 | vendee 
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vendee ran the hazard of her living, 15 deen 7 —_— 
to have the advantage 1 her dying And no ; Vit), 
relief was given, "Wt, —_ 


80 leer; among other clauſes and cove- | l 
nants in a leaſe of lands, in Ireland, for lives, 6 Bro. Par. Ca. 
renewable for ever, dated in 1719, there was 8 
one that the leſſee and his heirs, with all their 6 Bro. Px ca. 
family, ſhould, within one month from the 
commencement of the leaſe, live on the eſtate 

during the continuance of the leaſe, and of 
every other to be made purſuant to the intent 
| thereof; and that, when he or they ſhould 
fail ſo to do, the rent of 125 J. 18 5, ga. there: Wt 
in reſerved, ſhould riſe to the ſum of 15 J. WA 
and ſo continue yearly to the end of the _*-.._  _— 
then demiſe, and of any other demiſe there: 
after to be made purſuant td the covenant No 
for renewal, &c. In 1729 the leaſe was re-. 
newed. Then theſe leaſes were aſſigned, and 
| the aſſignee in 1748 quitted the premiſes, and N 
never reſided upon them afterwards, In n 
Auguſt 1751 the agent for the head landlor d —_— 
demanded the increaſed rent of the aſſignee 
of the leſſee, who freely paid it, being a year 
and a half's arrear; but, at demanding, on 
the 5th of November following, another year's 
arrear, the leſſce refuſed to pay it ; where- 
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Ft aw Þ 
upon the leſſor diſtrained for it, dad the te- 
nant replevied, and tlie landlord avowed, and 
proceedings at law were going on for recovery 
of the rent. Then a bill was filed by the aſ- 
ſignee to be relieved from this covenant, and, 


on his behalf it was urged, that this covenant 


for the perpetual reſidence of the leſſee and 
his heirs, with all their family, was repugnant 
to the nature of the eſtates demiſed, contrary 
to reaſon, in reſtraint of natural liberty, and 


againſt the policy of the realm; that, if good 


min law, yet, being inſerted only for the ſake 
of improvement, and to ſecure the rent re- 
| ſerved, the ſame had been ſubſtantially per- 
formed, and the deſign thereof anſwered to 
the head landlord, as the lands had always 
been kept well ſtocked with more than ſuf- 
ficient to anſwer the rent; that the large fine 
paid by the under leſſees ſhewed the lands to 
be of conſiderable value above the head land- 
lorcd's rent; and that the additional rent was 
in the nature of a penalty, and relievable 
againſt in equity. But, on the other ſide, it 
was urged, that there was no ground for the 
| interpoſition of a court of equity to prevent 
the queſtion being tried at law, where it was 
diſputable; and that the leſſees ſhould have 
2 their titles there before they came 
| into 
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into a court of equity for relief; that, had the 
immediate leſſee applied to a court of equity 
for relief againſt the covenant objected to, he 
muſt have been ſent to law to try how far 
that covenant was or was hot reaſonable : 
For, ſuppoſing it unreaſonable, unlawful, or 
waived by any act of thoſe under whom the 
leſſor claimed, all theſe were mere legal queſ- 
tions no way cognizable in equity; that the 
benefit was claimed as appendant to the in- 
heritance, and, as ſuch, being a matter of 
freehold, was triable at law only. But it 
uuas ſaid, that the covenant in queſtion was 
founded on the trueſt principles of law and 
policy. The former ſuppoſed the leſſee re- 


EE ſident'upon the demiſed lands, manuring and 


improving them for his own and his land- 

lord's benefit, whoſe rent arofe from ſuch in- 

duſtrious manurance and improvement of the 
tenant; that a clauſe of reſidence on the de- Note, The queſ-, 


W We ; | | tion aroſe on au 
miſed "premiſes, with an increaſe of rent at- ettate tutte 
„ 1 . 55 in _— a 
tending the failure, was not a penalty, like the Apo, 

Uturbances 
| forfeiture of a man 8 eſtate upon non-pay- &c. no opportu- 


nity had been 


ment of a ſum at a certain day, but was A given for im- 


; ing the 
mutual agreement for public benefit ; ; the be 


landlord letting his land at an eaſy rate, e 
whence the tenant, by raiſing a comfortable 
ſubliſtence for himſelf, would conſequently 


P 2 benefit 


* n 8 m TY a. 
en ES hs ts. 
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benefit the community by ſupplying it with 


the produce of that land: But, upon negle& 


of ſo important a conſideration, he juſtly ſub- 
| jetted himſelf to an advanced rent, as a com- 


penſation for the breach of both a private and 
public truſt repoſed in him by the landlord, 


And upon theſe grounds: the bal was ne 


| to be diſmiſſed, 


It was contended in the preceding caſc, 


chad as no demand for the advanced rent had 


Note, The . 
ſignees paying 
the arrears of 


increaſed rent, 
When demand- 


| ed, ſeems to ob- 
viate any con- 
clufon to be 


drawn from 


the leſſor's 
omiſſion preyi- 
ous thereto. 


been made from the commencement of the 
non- reſidence in 1748, until Auguſt 1751, 


although the head landlord and his alienees 


well knew of 1 It ; and, as he had accepted the 


reſerved rent, given receipts for it in the 
uſual manner without demanding any addi- 


tional rent, and twice renewed the original 


leaſe without making any claim of the ſame, 
this acquieſcence and theſe acts of the leſſor 
amounted: to a waivor of the penalty and co- 


venantz; eſpecially as againſt the aſſignee, who f 
Was a purchaſer for à valuable conſideration, 


and ought not then to be reſorted to. Sed 


non allocatur; this being part of the original 
agreement, which muſt continue as long as 


the leaſe, how often ſocver renewed, unleſs 


diſcharged by mutual conſent. 


* 


In 


413 1 
In all caſes where an agreement is volun- 
 fary, and in favor of one 'of the parties; the 


condition, although penal in its effect, will be 


binding on the favored party, if the agree - 


1 * not 4 ene 


Thus, where. a creditnr agreed to ke a 
ſum of money leſs than his debt, ſo as it were 


Vern. 220 


paid preciſely by ſuch a day, and the debtor” = 


failed of payment; a bill filed by the debtor, 


ſuggeſting ſome equitable cauſes why he did 
not pay preciſely at the day, and ſtating that 


he tendered the money a day or two after- 


wards, was diſmiſſed as containing no equity. 


So, where a mortgagee lends money at five 
per cent. but agrees in the deed, that if the 
money be paid within three months after it 
becomes due, he will accept of four per cent.; 

if the mortgagor does not pay the money 
within the time fixed, he will be decreed to 
; Pay the intereſt at five per cent. 


And, PR . made a voluntary ſet- 
| tlement on his eldeſt ſon, with a proviſo, that 
if he did not pay to his younger brother 600 J. 


Jury v. Con. | | 
Pre. Chan. 160, 
| Barnard 481. 


Nichols v. 


Mavnard, 


3 Atk. 520. 


< vide Barrel 


v. Sabine, N 
1 Vern. 268. 


Van. 456 


at his age of twenty-one, then the eſtate of 
12 eldeſt ſon, both at law and in equity, 


ſhould 
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ſhould ceaſe, and, if. the money was not 
paid, the father granted away the eſtate : The 


court would not relieve the ſon, in regard the 
conveyance was purely voluntary, and the fa- 


ther might put what conditions and reſtric- 


tions he * fit * the eldeſt ſon. 


1 if my an agreement hin a creditor to 


take a leſs ſum than his original debt, provid- 


ed it be paid on a day certain) the original 


ſecurity be bettered by the addition of other 


perſons added thereto; it ſeems queſtionable 


whether equity will not relieve, on default of 


| ViderSid 442. 


payment of the leſter ſum at the time ſtipy- 
lated, 


And itt will: give relief againſt the pe- 


nalties of bonds for performance of covenants, 


&c. and for that purpoſe ſuch courts fre- 
| quently ſend the parties to a trial at law, to 


aſcertain the damages in a guantum dam- 


8 nificatus, 
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df the Principles on which - 
Courts of Equity refuſe to 
interfere in | Caſes of Agree- 


mente. 


E Pry upon which / courts ot 

1 equity retain bills for the ſpecific per - 

formance of agreements, being, their- having 

power to give a more complete remedy, and 
render more adequate juſtice, according to vide i Ch. Repi 
ö the i intent of the parties, than courts of law; 55 a 1 
not by binding the intereſt in the lands, but 

by enforcing the party by ſubpæna td carry r Vet. 45. 


tue contract ſpecifically i into execution; it is Armiger v. 


Clerk, Bunb. | 
a a general rule, that wherever a matter reſpects 211. « 2 Ed. 


Abr. 19. 
perſonal things, and lays merely in damages, = cg bg 


there the remedy is at law only: As well be- * 
cauſe courts of law can give as full and ef- 
fectual a reparation in ſuch caſes as courts 
ol equity, as becauſe the aſcertainment of da- 
mages is the proper buſineſs of a jury, and 
cannot be adjuſted 85 the conſcience of a 
chancellor. 


WY Bur 
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Vide Allport v. But although, in caſes where the relief may 


Rep. Eq 17. be as effectually had at law as in equity, the 
Duke of King- court will, if the agreement be denied, and the 
fied, relief demurred to, diſmiſs the. bill; becauſe 


| the agreement muſt be eſtabliſhed by a jury 
before it can be carried into effect, and, after 

it is eſtabliſhed, lays in damages only: As, if 
a bill be brought on a covenant to pay a 

\. certain ſum, and the deed is denied; yet, if 
the relief be not demurred to, but the de- 

fendant anſwers (whether he denies the agree- 
ment or not) the court will decree there- 
upon on the hearing; becauſe the defendant, 
admitted the juriſdiction, by anſwering and 

5 putting the agreement” in * and not de- 

murring. 


* * 1 
Bus id ſuch caſe, if the agreement be de- 
nied by the anſwer, and be not proved in the 
cauſe by two witneſſes, but only by one; the 
court will make an order to try it at law, and 
retain the caſe upon the equity reſerved. 


5 1 Another exception to this rule, as to caſes 
5 15 Rep. laying in damages only, is taken, where any 

maaatter of fraud is mixed with the damages . 

y for this brings the caſe within the proper ju- 


riſdiction 


EE Þ 117 J 
riſdiction of a court of equity, which will then 


retain the bill, and direct an iſſue to aſcertain 
the damages upon a quantum dammiſicatus. As 
I A. bring an action of covenant at law for 


damages, and B. file a bill for, an injunction, 
upon the equitable ſuggeſtion, that the cove- 
nant was obtained by fraud, there, if A. file 


his croſs bill for relief upon that covenant, 


the court will retain it; becauſe the validity 
of the covenant is brought into diſpute in 


that court, and on a ground properly cogni- 
zable there: And, therefore, if the validity of 
the deed be eftabliſhed, the court will direct 
an iſſue to | aſcertain he" oi arg of the da- 


— 


Yew even where no a is e if, . 
from the nature of the agreement, a ſpecific 


execution is neceſſary to 4% effeftual juſtice, 


and anſwer the ſubſtantial intent of the parties; 


courts of equity will decree the agreement 
ſpecifically, though, otherwiſe, the proper re- 


medy would be the recovery of damages: As 


if che contract be to perform ſomething re- 
lating to perſonal things at . GN 


: times, or at a future _ 


if bay where A. Aged trends ſhares of Ranelaigh. 


the , 


v. Hayes, 
''& v ern. 129. 
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b. C. Chan, the exciſe in Ireland to B. and B. covenanted to 
5 * Bac. Abr. 69, fave A. harmleſs in reſpect of that aſſignment, 


et vide Buxton 


v. Liſter, and to ſtand in his place touching the payment 
3 Atk- 333- tothe king, and other matters that were to 
1 ba. Ce un. have been performed by him; A. in a bill filed, 
393 Pl. 3. ſuggeſted: that he was ſued by the king for 
20,0001, and that B. by agreement, ought to 
have paid it, and therefore prayed: a decree. 
againſt B. to perform the agreement in ſpecie : 
It was objected, that this was no proper ſub- 
| ject for equity, nor any thing that the court 
Moore v. Hart, could decree ;. for here was no ſpecific cove- 
1 Vern. 201. 


Et vide another Dant, but a general and Per ſonal covenant for 
exception infra, 


Bu Heuctworch indemnity, which ſounded only in damages, and | 
In 32 could not be aſcertained in equity (eſpe- 
fas. cially in this caſe, there being no breach of 
the covenant aſſigned in the bill) for, a ſuit 
, having been brought by the king, was not in 
itſelf any breach. But the lord keeper de- 
creed, that B. ſhould perform his covenants, 
and directed it to be ſent. to a maſter; and 
| that, toties quoties, any breach ſhould happen, 
the maſter ſhould report it ſpecially, that 
the court, if occaſion ſhould be, might direct 
a trial on a quantum damnificatus : His lordſhip 
conceiving it conſcionable, that B. ſhould be 
decreed to clear A. from all theſe ſuits and 
incumbrances within a reaſonable time. 


80, 


Fs 
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So, where a bill was Caunded upon articles. Taybor 
Neyille, cited 
3 Atk. — 4 
vide Duke o 
paid for in a certain number of years, and by Buckinghara v. 


Ward, cited 


for ſale of eight hundred ton of iron, to be 


inſtalments, a ſpecific e 7 was de- 
. 


Again, ſuppoſe that two partners ſhould 
enter into an agreement by a memorandum 
to carry on a trade together; and it ſhould be 


ibid. 


ſpecified in the memorandum, that articles 


ſhould be drawn purſuant to it, and before 
they were drawn one of the parties fled off, 
and a bill were filed: There could be no 

doubt, but that a court of equity would de- 
eree a ſpecific execution, although the con- 
tract related to a chattel. 


} 


os it is . "es in all caſes of ; 
agreements reſpecting things real, where the 


bill is filed on behalf of the vendor, in which 


caſe the relief prayed is applicable to mo- 


ney only, courts of equity do nevertheleſs 


decree a ſpecific execution: The principle 
upon which ſuch courts govern themſelves in 


; this caſe is, that upon mutual articles there 
ought to be mutual remedies ; but, if the 


5 vendre had a temedy both at law and in 
* e | ; <quity, 
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equity, the vendor would not be upon a par 
with him, unleſs he alfo had the ſame reme- 
dies. Beſides, the remedy the vendor has at 
law, is not a remedy adequate to that which 

he has in equity; for, at law, he can only re- 
cover the difference between what he actually 
ſells for, and what he agreed for, in damages; ; 
whereas equity will give. nn” the wage | 
ſum. 7 5 


Thus much having been obſerved, upon the 
general principles on which courts of equity 
retain or diſmiſs bills for the ſpecific execu- 
tion of agreements, upon matters apparent 
| upon the face of them; the next object of 
codur attention ſeems to be, what circumſtances, 
connected with, or ariſing out of the con- 
tracts themſelves, will be a reaſon for refuſ- 
ing the aid of the court upon the general me- 
rits. And in the purſuit of this wy 1 
5 mall conliders 


| Firſt, What circumſtances furniſh a ground, 
for courts of equity to refuſe interfering in 
caſes of agreements. And, 


| Secondly, What 8 have "Wl 22 
Or „ conſidered 


= Eo 
conſidered as not furniſhing a ground for 
courts of equity to refuſe the exerciſe of this 
power in ſuch caſes. 


On the firſt of FIR keads of © enquiry, it is 
obſervable, that courts of equity, having ne- 
ceſſarily a diſcretion (not an arbitrary diſcre- 
tion, but a diſcretion founded upon certain 


grounds, and governed by fixed rules af 
equity) in the exerciſe of their juriſdiction, in 
making decrees for carrying contracts into 


execution in ſpecie; becauſe, were it other- 
wiſe, they might be obliged to make decrees 
_ tending to the ruin of one af the parties to a 
contract, which would be repugnant to the 


end of their inſtitution : Therefore, no rule is 
better eſtabliſhed than, hat every agreement, to 
merit the interpofition of a court of equity in its 


favor, muſt be fair, juſt, reaſonable, bona fide, 


certain, in all its parts, mutual, uſeful, made 
upon a good or valuable conſideration, not merely 
voluntary, conſiſtent with the general policy of a 
well-regulated ſociety, and free from fraud, cir- 


cumvention, or ſurprize ; or at leaſt ſuch agree- 


ment, muſt, in its effect, ultimately tend to 
produce a juſt end. If any of theſe ingre- 2 
d are wanting, or that object be not in 

iS view, 
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view, courts of equity will not decree a __ 
cific penner, 1 


T herefore, if there be any concealment of 


a circumſtance diſadvantageous to one party 


to an agreement, by the other, ſo as to lead 


Elnrley v. 
Stratton „1 Bro. 
Rep. Chan. 440. 
et vide Young 
v. Clerk, pre. 
Chan. 539. 
Rochfort v. 

. ng” cho. 

2 Bro. Par. Ca. 
96. Vin. vol. v. 


here had been an induſtrious concealment ol 


= Poon 1 

95 Lifter, et al. 

3 Ark. 383. 

et vive Brere- 
ton v. Cowper, 
2 Brown's Par. 
Ca 535. et 
Frank v. 
Frank, infra. 


the former into a miſconception; that, when 


 foggeſted and proved, will be a ſolid On 
to decree a performance i in el 


* 102 e be defence to a bill, we com- 
pelling the execution of an agreement for pur- 
chaſe of an eſtate, and payment of the pur- 


chaſe money, was, that the eſtate had been re- 1 
preſented to the defendant, as clearing a neat 


rent of gol. per annum, and no notice had 
been given him of the neceſſary repair of a L 


wall to protect the eſtate from a river, which 
would occaſion an outgoing of 50 J. per 


annum; and it appeared upon evidence, that 


this circumſtance oy the treaty; The court 


. The bill. 


| Upon | Gee piineipl of a =] 
mi iſrepreſentation i is held a good objection to a 
ſpecific performance. - Therefore, where an 
| agreement 
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agreement had been made for the ſale of tim- 

ber trees, and a bill inſtituted to carry it into 
execution, jt was objected, that there had 
been miſrepreſentation; for the purchaſer had 


been induced to give 3050 J. for the trees, by 


being told by the vendor, that two timber 


merchants had valued it at 2800 J. which he 
ſaid © was true upon his honor, and that when 


he ſaid upon his honor the vendee ought to 


believe him;“ when, as it came out, the tim- 
ber merchants, upon whoſe judgment the 
vendee bought, did not ſet any greater valua- 


tion than 2500/, upon the timber: Lord 
Hard eoicte thought this ſuch an ingredient in 
the contract, as ſhould induce the court not 


to: decree a ſ Fes ne) va) 


So, no equity NEW alle if the gere : 


tation were, as to the identical perſon on whoſe 


Per Lord king 


1 Vern. 229. 8 


behalf the contract was entered into. And, 


therefore, if one, being about to ſell an eſtate, 
ſhould be informed by A. that the vendor's. 


brother defired to be the purchaſer; and, 
| thereupon, the vendor ſhould declare, that 


his brother ſhould have A better pennyworth : 
than another perſon, and ſhould article with 


A. for the ſale of it at an under value: If it 


ſhould turn out that che purchaſe was in truth 
| made 
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Philips V. 
Duke of Buck. 
ingham, 

p Vern. 227+ 


made for a ſtranger, equity would not decree 


1 4 } 


an agreement ſo procured to be executed in 


a ſpecie, 


2 And in the caſe of Philips againſt the Duke 


of Buckingham, which aroſe on an agreement 
between Lord Nottingham's ſecretary and the 
Duke, who was led by him to conceive that 
he was treating for Lord Nettingham, or for 
his ſon; and thereupon declared hynſelt will- 


ing to oblige any of that family, and ſaid, 


that if the chancellor would take any way to 
ſatisfy himſelf of the value, he ſhould ſer his 
oven price; but it turned out, that, in : ruth, = 
the chancellor's ſecretary was employed „„ 
dhe plaintiff, who had formerly been in treaty 
with the Duke, which was broke off on a 
diſagreement in price; and the Duke, after- a 
_ wards diſcovering this deception, refuſed o 
proceed } in the ſale, and a bill was filed to com- 
pel him to execute the agreement; The lord 
== keeper faid, that there not having been fair 
and open dealing in managing the affair, and 


the duke appearing to have been-miſinfarmed 


and drawn in, he would not, in equity, carry 
ir into execution for the benefit of a ſtranger ; | 
| and diſmiſſed 8 bil. By . 


But, 


'% 235 1 
But in the laſt caſe the Lord Keeper "WY 
ed, that if the bill had been broughe 1 in the 
name of the Lord Chancellor or his ſon, and he 
- would have patronized the N the arti- 
cles muſt WN deen Seeed. 5 


And where, by a Wette concurrence of 


_ circumſtances, a miſconception aroſe, without 


any actual miſrepreſentation or deceit, and the 
ſale of an eſtate by auction was hurt by the act 
ol an agent for the vendor in conjunction with 
the vendee; the Maſter of the Rolls conſider- 
ed that as a ground to refuſe the interpoſi- 
tions of the court to carry the agreement into 
execution, although he did not deem it a 


12 ground to ſet i it alide. 


The material facts of the caſe above Wu 
ed to were theſe. A. B. and C. (truſtees 
under a will for the ſale of eſtates) put them 

up by auction. Previous to the ſale it was 


agreed, that the firſt lot ſhould not be ſold 

under a certain price; but if that was ſold, 3 
the reſt were to go at what they would fetch. 

The agent for the vendor attended, and was 

acquainted with this arrangement. He being 


| a attorney, a client of his came up to him, 5 
and directed him to bid for him, which he 


Vor. II. 


1 did, 


Chan. 1788. | 
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did, and. the firſt lot was knocked, down to 


him at the price fixed. I. he others were alſo 


bought by him. T he principal part of the 


eſtates turning out afterwards to be freehold, 


and not copyhold, as ſuppoſed, the truſtees 
refuſed to compleat the contract; and there- 


upon a bill was filed by the vendee to have 
A ſpecific, performance, and another bill by 
the truſtees to ſet aſide the contract. And Sir 
Lloyd Kenyon, then Maſter of the Rolls, was of 
| opinion, that although no fraud was imputable 
w OAT of the parties, yet, as by an inadvertent 


act, the agent for the vendor was in a ſitua- 


tion that hurt the ſale, and was put in that 
: ſituation by. the vendee, it was therefore not 
ſuch a Caſe as he could decree to. be ſpecifi- 
cally carried into execution, though he would 


not ſet the contract aſide. He, therefore, diſ- 


rol miſſed both bills, leaving the re to their 


Rich v. Syden- 


bm, 1 Chan. 
Ca. 202. 


remedies at law. 5 


? 1 
a 


* wy: 7 - 
S314. 
: 


"Yes a | contra Pe intire, 4 inequirable in 


15 part, equity will not apportion relief. There- 
fore, where one, upon the loan of 90 J. had 
got a bond from che borrower of 1600 J. 
conditioned for payment of 8001. and judg- 
ment thereupon; and the latter was in right : 
; of his wife entitled to certain lands, of which 


other 


e 

other perſons were ſeiſed in truſt for her: 
The court would not, on bill for that pur- 
poſe, ſubject thoſe lands' to the ſatisfaction of 
the obligation; becauſe the ſecurity was got- 
ten when the ob/igor was drunk, and therefore 
the Lord Keeper would not give the obligee 
any relief in equity, not ſo much as 5 for the 
pips he had Oy lent. | ads 
_— agreement, 3 exorbitant, 
and made with a perſon of weak intellects, al- 


though 1 in part executed, wilt not de e ſpecifi- 
cally decreed. tm OE 


1 


Thus, where A. fold B. a e 00 Edwards v,. 


Heather, Sel. 


K the yearly value of 16 J. on which there ca. ch. 3 et 


| vide 2 Brown' 3 
was timber to the value of 1 501. for 630 J. Par. Ca. 415, 


and eovenanted to ſurrender it on or before 7 1 


bY 
the enſuing Micbaclmas; and B. paid 105. in 


part of the purchaſe, entered on the premiſes, 
cut down timber, ſtocked the land, and acted 
as owner. A. proved he had given notice in 
writing, that he would ſurrender next court 
day, and attended accordingly. On the behalf 
of B. there were ſeveral proofs that he was 
diſordered in his ſenſes, and it was alledged, 
that as no cuſtom was ſhewn whereby the 
tenant was authorized to cut timber, it "muſt 
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be conſidered that, according to the common 


law, he had no ſuch power, and therefore a 


-plain impoſition. And the chancellor being 


of opinion that here was a great over-value, 


_ and that the vendee's cutting down timber 


Keen u. . | 
Stukely, Gil. 
Rep. Eq. 155 


was a proof of his folly, becauſe a direct for- 


feiture; and alſo obſerving, that it was a 
matter merely at law, as, if the ſurrender had 


been had, an action would have lid, dif- 
miſſed the bill. 


— 


5 But | i of price, uncoupled with 


circumſtances. of fraud, has not yet been de- 
_ termined to be a ground, for the court of 
Chancery to refuſe its interpoſition on behalt 
of the vendor of an eſtate. DP Cs 


The! kult caſe that occurs of ils Kind 3 is 


that of Keen and Stukely, which aroſe i in the 
court of Exchequer, on a bill filed to compel 5 
the ſpecific execution of an agreement for a 
ſale of land at forty years purchaſe, which was 


ES decreed accordingly in the court of Exche- | 
quer: But on appeal to the Lords, this de- 


Free was reverſed on another ground, which 
vil preſently be ſtared, - 


95 l exorbirancy of price has not 
e 


| K » 1 * * 
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of a court of equity, to decree the execution of 
an agreement free from any imputation of fraud 


practiſed upon the oppoſite party; the reaſon for 
which ſeems to be, that laying aſide all fraud 


and inſtitutions of poſitive law, it is the con- 


ſent of parties alone, that fixes the juſt price 


of any thing, without reference to the nature 
ol things themſelves, or to their intrinſic va- 
lue; and that, therefore, a man is obliged in 
conſcience to perform a contract which he has 


entered into, although it be a hard one: Yer 

a court of equity will not decree a ſpecific 

execution of a bargain, having this quality im- 
putable to it, unleſs the party, applying for its EY 

_ aſſiſtance, be capable of performing ſtrictiy wy 
whatever is ſtipulated to be done on his part. , 
For, in ſuch caſes, thoſe courts, conſidering a 


bargain as an entire thing, which ought to be 
performed in toto on ae ſides, or not per - 
formed on either; and that the party cal- 


ling for its aid in a caſe of hardſhip has no . 
ground to require it, when he himſelf cannot 
perform his bargain, unleſs he be permitted 
tO diſcharge it in part by N compenſation A. 
ſume a diſcretion to refuſe interfering. Upon 


this principle the Houſe of Lords, in the be- 


forementioned caſe of Keene and Stukely, re-. 


Nee , 


y2t been held a ground to reſuſe the interpoſition 
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vetſed the judgment of the court of Exche- 
| quer; becauſe, by the agr eement, the vendor 
ſtipulated that he would, on or before the 


29th of September then next enſuing, at the 


proper coſts and charges of the vendee, make 


to him, his heirs, and aſſigns for ever, a good 1 


eſtate in fee ſimple, to the ſatisfaction of the 


appellant and his counſel ; and the title could 


not be proved to have been made out by that 


Hanger v. 
Eyles, 21 Vin. 


Abr. 540, Pl. 1. 


2 Eq. Ca. Abr. 


time, by. reaſon of a flip. in form; without 
which being done, the vendor could not en- 


title himielf to the rar * 


1 . the plaintiff, in a bill ho ſpecific 
bee agreed to ſell his manor and 


lands to the defendant, by a particular or ren- 
tal, wherein the manor and royalties were 
mentioned, but no value ſet upon them there- 


in; and it happened, that the plaintiff had no 


title to the manor, but had been in poſſeſſion 
of the royalties for ſeveral years: It was ob- 


jected, Firſt, That the contract was at the rate 


of forty ſix years purchaſe, which was an ex- 


orbitant price; and Secondly, That though 


88 ties in the particular, yet they were v e 


in themſelves; and that, therefore, ſince the 


= Fan could not perform his part of the 


agreement. 


1" "4 


agreement, by 66hveying the manor, he on gfit | 
not to have the aid of a court of equity to 
compel the defenidarit to pay rhe money, fince 


the defendant could not have the full benefit 


ok the agreement: And upon'this ground the 
bill was diſmiſſed, although it was acknow- 


e 01 9 the manor was of little « or no va- 


4 i | 
9 
: %> \ : x 4 ws 9 * 29 : 1 SS . * „ - x * 
4 - : I * #4 # & 4 % > - 4 % 8 


So, where lands, of 1807. value yearly, 


wete bargained for at thirty-five years pur- 
chaſe, and the vendor covenanted to convey 
frechold, and about thirty acres proved to be 


Hicks v. 
Philips, Pre, 
Chan. 575. 

et vide 2 Chan, 


Ca. 1”, 


Max. in 852 


5». 


copyhold ; the court of Chancery, this being | 


then deemed an exorbitant price, refuſed, on a 


bill for that purpoſe, to decree a ſpecific per- 
formance, even though the vendor offered to 


procure an effabchlfement of the land, or to 


make any compenſation in the price: For, 


per curiam, this is a caſe proper for a jury at 
law to conſider of, who may mitigate the da- 


> mages according to what the circumſtances 
| ſhall appear to be; but a court of equity can 


take no advantage of ſuch circumſtances, but 


1 mult either decree an execution of the agree- 
ment or diſmiſs the bill. And, therefore, as 
the plaintiff cannot perform his part of the 


agreement, becauſe part of the lands being ; 
* copyhold | 


ho 
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copyhold cannot be conveyed: within the 


meaning of theſe articles, the words: thereof 
being all of them proper for .conveyances at 


common law only, the plaintiff ought to be 
left to make the moſt of it he can at law, and 


Thompſon v. 
_ Harcourt, 

2 Bro. Par. C. 
415. | 


not aided by a court of equit . 


But, if a contract be upon equal terms at 
the time at which it is entered into, however 
unequal it. become at a future period on ſub- 


| ſequent circumſtances, a court of equity will 


nevertheleſs carry it into execution. There- 


fore, where, during the execution of the South 


Sea ſcheme, A. agreed with B. to pay him 
920 l. per cent. for South Sea ſtock, the court 


| of Chancery 5 although that ſtock fell, between 


the time of entering into the contract. and 


| performing it, to par, decreed it to be carried 


ſpecifically into execution; and that decree x 
was affirmed on appeal to the Houle | of : 


Lords, 5 


3 755 DEE 1 if A. were 1 


to transfer ſtock, on or before ſuch a day tq 


B. and K. ſuffered the time to elapſe, and 
| then the ſtock roſe; A. would till be obliged 
co transfer ſo much ſtock in ſpecie, at the 


N Pricy it den and t account for all the 


dividends 
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dividends from the time at which it ought hi 


= have been eps. - ot 


T barry an agreement is not 10 hg 3 
is conſidered, in equity, as · a good objection to 
its being carried into execution in ſpecie. 
Therefore, where one, failing in his trade, 


compounded with his creditors at ſo much in 
the pound to be paid at the time therein men- 
tioned ; and, he having failed in payment at 
the preciſe time, ſome of the creditors refuſed. 


Child v. 
Danhridee, 


2 Vern. 71. & 
vide Small ve 


infra. 


to ſtand to the agreement: The court, on a 
| bill for a ſpecific performance, would not de- 


cree an execution ſpecifically, it appearing in 


the cauſe, that the trader, to draw in the reft 
of the creditors, had made an underhand 
agreement with ſome of them to pay them 
their whole debts, though apparently they 


were to accept of the compoſition; which 


was a fraud and deceit on the reſt of the cre- 


ditors, ; 5d e © exit + 


Again, uncertainty and want of mutuality 
are deciſive. objections, in equity to hs be. 


cific execution of an AEFremenit, 


| Thus, 1 A. ſettled a manor on e 
dees, to be by them ſold alter his dend and 
directed 


Jetferies, 


2 Vert 41 1 | 


et vide Gilb. 
— 242 · & 
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Halt V. Butler, 
Eq. Ca. Abr. 
20, 7. 
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directed the money thereby ihn to be 
diſpoſed of as in the ſettlement mentioned, 
Sc. with a power of revocation ; and after- 


Fards A. on the marriage of B. with one of 


his daughters, co venanted, that; if B. ſurvived 
9 him, and had iſſue by his daughter, he ſhould 


have the manor for 1 500 J. leſs than any 


other purchaſer would gi ve for the ſame, and 


A. afterwards revoked the ſettlement, and 


diſpoſed of the land to other uſes than thoſe 
therein: The court, on a bill filed for a ſpe⸗ 
_ cific performance of the covenant, refuſed, 
upon the hearing, to decree it; firſt, on the 


ground of the uncertainty of it, becauſe, * 


the eſtate was not to be ſold, but B. was to 
have it, it was not prafticable to know what 
a purchaſer would give for it. Secondly, be- 
cauſe it was not mutual; for B. was not ji 
to take it at any price, and, as the covenant 


was worded, if B. had died in the life time of 


A. the covenant would have been of no 


= effect, 


Stapilton v. 
Stapilton, 


rt Atk. 10. 


0 Bur i. is ſufficient, if there be mutuality at 
the time the agreement is entered into. And, 
0 therefore, in the before mentioned caſe 3 
Stapilton and Stapilton, where an agreement 
was had between two brothers, the elder of 

2 whom 
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wherd was ſuppoſed to have been tenant in 
tail under an old ſettlement, but, in fact, 

was not ſo, being illegitimatr; after the * 
agreement entered into the elder died z | 

it was objected, on a bill filed by his heir 

for a ſpecific execution, that it was not mu- 

tual and equal, for that an alteration as to 
their mutual benefit had happened by the 

death of the eider ; it being ſaid, that, if the 

elder had been legitimate, his heir (the plain- 

tiff) would not have been compellable to ſuf- 

fer a recovery, becauſe the iſſue in tail was 
not compellable to perform the covenants of | 
his anceſtor, tenant in tail. But Lord Hard- 

| wicke obſerved, on this objection, that, during 
both their lives, the benefit and objection was 
mutual, and the elder would have been equal 
ly compellable to ſuffer a recovery with the 
younger; and, the chance being at firſt equal 
which died firſt, it would be hard to fay, tat 
the act of God ſhould hinder the nne 
- from MF carried 1 into execution. 


„ : £ - * 0 5 4 +» F# ö £3 


* A court of dür wil not Nabe 4 cer 
that will be vain and nugatory; and, there- 
fore, will not direct any thing to be done that 
muſt be uſeleſs. It is, conſequently, a rule 
of equity, that, if money be deviſed to be laid Pre. Ch. 544 
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Note, Lord 
King in Eyres's 
. caſe, 3 PF. | 
Will. 13; and 


Short ana 
nant tothe prin- 


® Benſon v. 
Benſon, 1 P. 
Will. 130. 
Short v. Wood, 
ibid. 470. et 
vide Goylmer 


v. Paddiſton, 


2 Vent. 353. 


S8. e. 3 Vern-- 
e Et note, © 
Diſtinction be- 
tween moncy 


and land ſo cir- 
cumſtanced. 


afterwards in 


Mr. On ſlow's 
Cafe, cited ibid. 
refuſed to 
make ſuch 
decree in favor 
ok tenami in 
tail, with re- 
mainder in fee 
in himſelf, on 
the ground that 
a fine was a 
thing that took 
up time; but, 
nowithſtanding 


this, Lord Par- 
ker's rule in 


cipal caſe, has 


deen generally 


followed, and is 


now the law. 
Theſecaſes ſeem 
to be founded 

on the ground, 
that the ſtatute 


de Donis does 
not extend to 


dar 


188 


out; in the purchaſe of lands to be fettled 
on one and his heirs, the perſon; for 
whoſe benefit the purchaſe is to be made, 
may come into court, and pray to have the 


money itſelf, and that no purchaſe may be 
made: Becauſe no one has an intereſt in. it 
but: hiraſclf. 


ad the fame * . in 8 vihers 


the applicant is tenant in tail of money, if the 


remainder in fee be limited to himſelf. 


Thus, where 20007. were, before mar- 


. riage, agreed by articles, to be inveſted in a 

| purchaſe of lands, to be ſettled to huſband 
and wife for their lives, remainder to the heirs 
of the body of the wife by the huſband, re. 
mainder to the heirs of the huſband ; the 
huſband received the money, then the wife 
died, leaving a ſon and three daughters, and 
afterwards the huſband died inteſtate: Then 
the eldeſt daughter took out adminiſtration to 


her father, and the ſon inſtituted a ſuit againſt : 


her to have the money paid to him, electing 
that jt ſhould not be laid out in land. 


It was 
objected, that this might be a prejudice to the 


ſiſters, who, if the lands were to be ſettled, 
and afterwards the fon ſhould dic without 


ifſye 


1 237 ] 


iNue and without levying a fine, would be en- 
titled to them under the contingency; and it 
was ſaid, there could be no reaſon to deprive 
che ſiſters of that contingency : But the court 
ſaid, that a fine could not be levied of money 
agreed to be laid out in land to be ſettled in 
tail, but a decree would bind ſuch money 
equally as a fine would have bound the land, 
if bought and ſettled ; and, in regard the ſon 
would have the entire intereſt in the land 
when .purehaſed and ſettled, and the abſolute 
power over it, and that a court of equity 
would not decree a vain thing, namely, a 
purchaſe and ſettlement to be made, which 
the ſon the next moment by a fine only, 
which might. be levied in vacation time as 
well as in term, might cut off, it was decreed, 
that the ſon ſhould have the 20004. an * ow 
adminiſtratrix be indemnified, 


had, if afeme covert is MOREY in money 


0 articled to be laid out in land and ſettled, ſhe 


- may, by coming into court and conſenting, 


entails under 
agreements, 
and, conſe- 
quently, mere 
creatures of a 
court of equity , 
which holds, 
that the perſon 
that is maſter 


of ſuch an in 


tereſt ſhall, in 
equity, bind it 


by bargain znd 


ſale, or the like, 
without fine; 
becauſe no in- 


Jury is thereby 


done to tenant 
in tail; as a fine 


would not re- 


quire more 
time, or give 
him a better 


a chance: But as 
a recovery taxes 


up time, the 

court will not 
take that ad- 
vantage from 


the remainder. 
Mall, by ſufter- 


ing his intereſt, 
even in an equi- 
table eſtate, ta 
be barred by a 


more expedi- 


tous piogels. 


3 P. Wil. * 


give effect to a diſpoſal of her intereſt. So, 


if the party applying ſor the money were 


married, and his wife; conſequently, entitled o 


3 it would, without doubt, be expected, 


that 
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Cunniaghan- 


v. Moody, 


1 Vez. 174. 
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. that the wiſe ſhould appear in court, and give 


4 Net aſſent to te huſband's NY it. 


1 1 a base byh pnaſbilnd: and wife (1 wiſe 
DTS ah 1 entitled to an eſtate in tail in lands 
purchaſed with money ſo circumſtanced) to 
. the truſtees of the land, will not bind her 1 in- 

Fes meu Therein.. | | 


3 . 


iT betete e of a mar- 


Triage, 500 J. was agreed to be laid out in the 

purchaſe of lands, to be ſettled to the uſe of the 

huſband for life, then to the wife for life, then 
to the child or children to be begotten by the 
© huſband on her body for ſuch eſtate, and in ſuch 


Ny proportion, Sc. and, in default of iſſue, to the 
huſband, his heirs, and aſſigns for ever; they 


had iſſue one daughter, who married A. There 
was no appointment, and the truſtee paid the 


500l. to A. and his wile, who received it as 


money, and gave a releaſe. A bill was after- 


wards brought by a daughter by a ſecond 


marriage againſt A. as repreſentative of his 
vife, to have the money as land. And one 


queſtion was, whether the acts done by A. and 


his wife were ſufficient to veſt the money in 
chem 4s money. Et Per Lord Hardwicks, 


4 : certainly 


239 1 


certainly A,'s wife yas tenant, in tail, reverſion 
in fee, in a moiety to herſelf, and, therefore, if 
ſne had been ſui juris, and had brought a bill for 


the money, a moiety would have been decreed 


to have been paid to her, and the other moiety 
been decreed to be put out. at intereſt to go 
4; the profits of the land would have done. 


But, here. ſhe was a feme covert, and then the 


rule is, that, although ſhe has the reverſion in 
fee of the whole, it ſhall be laid out as di- 


rected, unleſs ſome further act be done, by 44 
| her coming into the court to be ſolely and 
ſeparately examined, analogous to the form of 


a fine at law: And, in ſuch caſe, if ſhe, with- 


out the influence of her buſband, declare _ th 
conſent. to have it in money, the court. will 


wa v4 


decree. it to; ; and if ſhe is in the coun: 


try, and cannot come, there will be an 
order, in the nature of a dedimus poteſtatem, to 


examine her there, which will take up, time. 
The payment of the money, therefore, to them 


in the principal caſe, ſhe not being ſui juris, is 
not equal to a decree of this court, nor is the 
releaſe ſufficient ro cauſe it to be taken others 


wiſe than as land, not being equal to a fine, or 


: fole nd 1 8 examination, declaring hex 


: fre e. will, AN Nor can it dane. the equitable 
2940 a, £4 | quality 
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quality this en has gained, of being con- 
tdered as land. 


And if tenant in tail, with remainder in fee 
in himſelf of money fo circumſtanced, were an 


infant, the court probably would not decree 
the money to be paid to him; becauſe, during 


his infancy, no fine could be levied, and he 


might die before he came of teh 


| Vide Lege v. 


| Sewell, . = 
Will. 807. 


_  Caldwalt „ 
„ 2 _— 


Ibid. 485. 
wide bid. 471. 
n 47 Lord Coeuper decreed the truſt money to be 


N Formerly the 9 18 of tke Ss of Chan- 


cery was, to make a ſimilar decree upon a bill 
preferred by tenant in rail, with remainder 
over to another or others ; and ſo it ſtood un- 


til the cafe of Caldwall and Shadwell, wherein _ 


laid out in a purchaſe of land, and ſettled on 


the firſt tenant in tail, remainder oyer in tail; 
to the intent that the remainder- man might 


have the benefit of the chance intended him 
by the perſon creating the truſt, in caſe the 
tenant in tail ſhould die before ſuffering * 


1 awe 96e- 


recovery to bar it, which required time, and 
could not be done in vacation: And the 
accident of the death of tenant in tail in this 
caſe, before a recovery ſuffered, ſhewed the 


remainder- man's intereſt in ſo glaring a light, 


Fan) 
that it has eſtabliſhed the precedent ever 


ſince, 


But till where there is tenant in tail, re- 


mainder in fee in another, the court will de- 
cree the money to be paid them, if they agree 


together upon dividing it. 


Thus, where $0007. was deviſed to be laid 
out in land, and ſettled to the uſe of B. in tail, 


remainder to C. in fee, B. and C. agreed by ar- 


ticles to divide the money in the manner therein 


Carter v. Ca terz 


C31. int 
271. 


mentioned]; and ſoon after the entering into the 


articles, and before they were executed by a di- 


viſion of the money, B., the tenant in tail, died 


without iſſue: And, on a bill filed for that 
purpoſe, a ſpecific performance of theſe articles 


was decreed at the Rolls, in favor of the ex- 


ecutor of B., and that decree affirmed after- 


wards on appeal to the chancellor. | 


But the principle upon which courts of 
equity proceed in theſe caſes, being the right 
of the remainder-man to the chance of what 


the time neceſſarily taken up in ſuffering a 


\ 2 | 
— V. Marſhy 
Eaſter Term. 


1723. Vide 
1 P. Will. 435, 
in note. | 


recovery may produce, they do not regard 


whether the purchaſe be bona fide or not, if 


the main object be anſwered ; and, therefore, 
Vol. II. 3 where 
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. 
where money was articled to be laid out in 
land, and ſettled on the firſt and other ſons in 
tail, the court of Chancery, in. order to pre- 
ſerve the chance to the fecond fon, would not 


_ decree the money to the eldeſt ſon, but order- 


ed the ſame to be inveſted in a purchaſe pur- 
ſuant to the articles; whereupon . the -eldeſt 
ſon got one to lend him a purchaſe, and to 


| fettle it, with an intention forthwith to ſuffer a 


1 Vez. 450. 74 

_ Brownſmith 

v. Gilborne, 

Strange 738. 
I Atk. 10. 
Vide ſupra, 


recovery, and to reconvey the eſtate back to 


the ſeller; yet the purchaſe, though all this 
appeared by the maſter's report, was al- 
ee 


1b a pedale 60 er W 


execution in ſpecie, to fay, that the agreement 


upon which it is founded is merely voluntary, Z 


and without conſideration. The reaſon is, 


that a court of equity, unleſs in particular in- 
Nances that Furniſh exceptions to the general 


rule upon its own particular principles, 
never decrees a ſpecific execution of an agree- 


ment, unleſs it be ſuch an one whereupon 


veal damages might be recovered at law. And, 


5 although there be, as we have feen, a diſtine- 1 
tion at law between a bare agreement, and an 


agreement or covenant under hand and ſeal, 
having the ſolemnities of a deed; inaſmuch as, 


in 


{ 4s] 

in the latter caſe, the contract will ſupport ari 
action at law, though without conſideration; 
the form of the inſtrument being rather con- 
ſidered there, than the cauſe of its being 


made: Yet as, at law, a covenantee, ſo circum- 


ſtanced, would recover only mere nominal 


damages, as a ſhilling, or the like, courts of 
equity, that attend to the ſubſtantial conſidera- 


tion, and found their juriſdiction on that, and 
do not notice matters of ſo light a value, re- 


fuſe their interpoſition in the latter inſtances, 


28 well as in the former. 


Therefore, whete a man covenatited to con- 


vey his copyhold to his baſtard daughter, and 
to make further aſſurance, and ſhe was ad- 
mitted accordingly; but without a f urrender, 
| whereby the copyhald did not legally paſs, and 


Furſaker v. 
Robinſon, 1 Eq; 
Ca. Abr. 123. 
8. C. Pre. Chan-. 
475. Gilb. EA. 
* 139. * 


then the father died; à bill brought by her 
againſt the heir at law of her father to ſupply | 
the defective conveyance was diſmiſſed : Be- 
1 cauſe the daughter was, in conſideration of 5 

law, a mere ſtranger, being nullius filia, and 


then, there being no conſideration for the 


conveyance, it was merely voluntary, in which : 
caſe a court of equity, it was ſaid, had no 


foundation 1 to decree n the heir. 


R 2 Where | 
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per L. Keeper, 
Coventry, 

9 Mod. 132. 
Vide 2 Vez. 
671. A ſtrong 


caſe in favor of . 


children as pur- 


_ Chaſers under 
articles. 


[ 244 J 
Where a ſetttlement or articles are made 
by the father, or other lineal anceſtor, in con- 
ſideration of the marriage of his fon, &c. all 
the remainders limited to his children and 


their poſterity, are within the conſideration of 
that ſettlement, or thoſe articles: But where 


the ſettlement or articles are made by a bro- 


Billingham 


, V. Lowther, . 


P. Will. 249. 
I Ch. Ca. 243. 


ther, or other collateral relation on his inter- 
marriage, then, after the limitations to his 
own iſſue, all the remainders limited to his 
collateral kindred are voluntary, and not 


within the conſideration of the marriage ſer- 


tlement or articles. 


Thus where L. on his marriage with B. 
covenanted to ſettle certain freehold lands to 
the uſe of himſelf and his intended wife for 


their lives, remainder to the heirs male of his 
body by her, remainder to his brother in tail, 
Sc. and to ſettle copyhold eſtates to the ſame 


uſes; but died before any ſettlement was made, 


and on his road to ſurrender the copyhold: It 


was held, on a bill filed by the brother, to have 
this covenant executed by the heir at law as 


to the copyhold; that, as to the brother, it 
Was voluntary, he being no party to the arti- 
cles, nor within the conſideration of the mar- 


riage 


1 8 


riage or marriage portion; and that a volun- 


tary conveyance to a younger brother ought 


not, if defective in law, to be made good in 


equity againſt the heir. And the bill was 
W 5 


But, W the rule, that no one can 
come to a court of equity for a ſpecific per- 
formance, who does not come under the con- 
ſideration of the agreement, ſtill holds good; 

and, conſequently, a ſpecific performance is 


not now decreed for the benefit of collateral. 
branches in marriage articles: Yet, as agree- 


ments are entire, and the ſeveral branches of 
the family may have been in view of the par- 


| ties at the time of their being entered into, 
courts. of equity have, in latter caſes, laid 
hold of any circumſtances that afford a ground 


to diſtinguiſh them from the caſes already 
decided on that head, ſtill adhering to the 
rule, where ſuch circumſtances do not t occur. 


be this 3 if any Lind: of: IN : 


 fderation can be collected from the terms of 
the contract, the court will lay hold of it to 
* the claim of r remote remainder- men. 


R 3 iſſue 


Thins 3 1 ſeiſed in * of 3 had Oſgood v. 


Strode, et al, 


2 P. Will. 245 
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533. Stephens 


v. Trueman, 


1 Vez. 73. 


L 4 
iſſue two ſons, B. and C. and one daughter 
D. married to O. and ſeveral other ſons and 


daughters; and, upon the marriage of B. he 
ſettled part of his eſtates upon B. and his 
wife, and the iſſue male of the marriage, with 


a power, if there ſhould be no iſſue male, and 


but two daughters, to raiſe 1 300 J. thereupon. 


B. and his wife died without iſſue male, leav- 
ing two daughters; A. the father, afterwards 


ſettled the eſtates to ſevera] uſes, with power. 


grand- daughters. Afterwards A. by indorſement 


revoked theſe uſes, and limited a new uſe tohis 


ſon C. in fee, but the father continued in poſſeſ- 
ſion; then A. paid the two daughters of his 
eldeſt ſon 650 J. apiece, making 13007, being 
their portions under the firſt ſettlement, and 
took a receipt from each of them in writing. 
Afterwards, on a treaty of marriage between C. 
with P. in conſideration of the intended mar- 


riage, and 6001. portion paid to C. both A. 


and C. by marriage articles, covenanted to 


convey, within a month after the marriage, 


the ſaid eſtates to truſtees and their. heirs, to 
: the intent that P. the intended wife, ſhould 
have a rent- charge of 601. per annum for life 


for a jointure, and that A. ſhould have a rent- 


© charge of PP por annum for lie; and that 


1 . 1 


the eſtates ſhould, ſubject thereto, be fertled on 


C. for his life, remainder to his firſt and other 
ſons in ſtrict ſettlement, with a proviſion for 
daughters, remainder to E. a grandſon to A, 


by another deceaſed ſon (ſince dead without 


iſſue) and his. heirs male, remainder to his 


grandſon F. ſon of his eldeſt daughter, and 
his heirs male, remainder to the right heirs of 


A. the father. A. died before any ſettlement 


made, the wife of C. died without iſſue, then 


C. died without iſſue, having deviſed the 


eſtates to his heirs at law. And, on a bill 
filed by F. againſt the heirs at law, as well of 
A. as of C. to have a performance of theſe 
articles in ſpecie, it was objected that, al- 
though the limitations in the articles to C, 
and P. and their iſſue, were all on a valuable 
conſideration, having been ſtipulated for by 


the friends of the wife, or by the wife, in con- 


ſideration of the marriage; yet, the ſubſequent 
limitations, and, among the reſt, that to F. 


were merely voluntary, and out of the con- 


ſideration of the marriage or portion, being 
purely the bounty of him from whom the 
eſtate moved]; and that it had been often deter- 


| mined, that one and the ſame ſettlement might 


SE 


be on good conſideration in part, and volun- 


tary and fraudulent as to the reſt, and ſo 
R4 might 


1 248 1 
might articles be. Sed per Lord Macclesfield, 
Chan. the marriage and marriage portion 
ſupported only the limitation to the huſband 
and wife and their iſſue; this was all that was 
preſumed” to have been ſtipulated for by the 
wife or her friends ; but, by the appointment 
of the eſtate by A. by the indorſement, to his 


| fon C. in fee, which gave C. the legal eſtate, 


and alſo by A.'s having paid to his two 
grand-daughters their portions of 6501. each, 
and taking their receipt for the money, he 
obrained an intereſt in equity in the eſtate, or, 
_ at leaſt, a truſt for the raiſing 1300 l. upon it; 
and it could not be intended but that there was 
ſome truſt between A. and C.; for, that the 
former would not otherwiſe have parted with 
all he had in his life-time to C. and this was 
rendered ſtill clearer by his continuing in poſ- . 
ſeſſion after his appointment to his ſon, and 
by his ſon's ſubmitting to accept ſueh limi- 
tations as were made him by the articles 
| wherefore each of them, viz. A. and C. hav- 
ing an intereſt in the premiſſes, ſo that the 
one without the other could not make a ſet- 
tlement thereof, here was now a proper per- ; 
ſon for A. to ſtipulate with, namely, C. his 
ſon, that he (A.) would come into thoſe arti- 
| cles and Join therein, on condition that the 


eſtate 


L 249 J 
eſtate ſhould, in caſe of C.'s dying without 


iſſue of that marriage, and E.'s dying alſo 


without iſſue male, then go to F. And this 


probably was part of the marriage agreement, 


and of the terms on which it was made, 
though the leaving out the ſons of C. by any 


other marriage, might be a miſtake. And, 


therefore, ſince this might be, and probably 
was, nay appeared to have been, the terms of 


this marriage agreement, and the inducement 
to A. to join therein, equity ought to decree 


a performance of it, and the decree, carrying 
he articles into execution, was afterwards, on 
5 hn before _ * affirmed. 


Go 1 in tis of a marriage Neeve v. 
Keck, 9 Mod, 


to be had between F. N. and L. a daughter 


of S. who was his ſecond wife, O. N. S. N. 
and F. N. agreed to ſettle their eſtates in 
manner following. The eſtate of O. N. was 
to be ſettled to the uſe of himſelf and his in- 


tended wife for life, remainder to the firſt 


DE and every other ſon and ſons of the body of 
the ſaid O. N. on the body of L. his intend- 


ed wife to be begotten, with ſeveral remain- 


ders over, remainder to the right heirs of the 
ſaid O. N. for ever. And S. N. agreed to 


ſettle his eſtate to the uſe of himſelf for life, 


and 
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1 
and after his deceaſe to the ute of O. N. and 
L. his intended wife for life, remainder to 
the ſons. of that marriage in tail male, e. 
And F. N. agreed to fettle his eſtate to the 
uſe of himſelf and his wife for life, with like 
remainders to the ſons of O. N. in tail. And 
purſuant to this agreement the eſtates of 
O. N. and 8. N. were ſettled to theſe uſes. 
And F. N. in order to keep his eſtate in his 
name and blood, and in conſideration of the 
marriage, and of the natural love and affection 
which he did bear to his couſin O. N. and 
in conſideration of 54. covenanted for himſelf 
and his heirs to ſtand ſeiſed, Cc. to the uſe of 
himſelf for life, remainder to his wife for life, 
remainder to. the firſt and other fon and ſons 
of the ſaid O. N. in tail male, remainder to 
the right heirs of O. N. for ever. And for 
the conſideration aforeſaid, he covenanted ur 
himſelf and his heirs to ſurrender his copyhold 
lands to the ſame uſes, before Michaelmas fol- 
lowing. F. N. and his wife died. And a bill | 
was brought by the daughters of O. * 
againſt his heir. at law, to have a ſpecific 
0 performance of the aforeſaid covenant, he 
having bound himſelf and his heirs to perform 
the ſame, It was objected, that the plaintiffs, 
being the daughters of O, N. were not likely 
ö to 
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4 | | 
co continue the eſtate of F. N. in his name, 


nor were they within any of the conſidera- 


tions of the ſettlement; that, therefore, in re- 


ſpect of them, the covenant ſtood merely on 
the foot of a voluntary conveyance, which a 


court of equity would not carry into execu- 
tion. But the court was of opinion, that there 


were ſeveral conſiderations in theſe ſettle- 
ments, ſufficient to raiſe and ſupport the uſes 
of them: Firſt, it was probable, that O. N. 
would not have ſettled his own eſtate in the 
manner which he had done, but in proſpect of 
the eſtate in queſtion, for by that ſettlement, 
there was no proviſion made for younger 


children; ſo that if there had been a ſon of 
the marriage, the younger children would 
have had nothing: Secondly, T hat O. N. 
who married the daughter of S. was made 

richer, and that might be a conſideration for 
ſettling his eſtate as he did, and the widow of 
F. enjoyed this copyhold during her life by 


virtue of this covenant, by which her huſ- 


band had bound this eſtate. And the court - 


decreed a ſurrender purſuant to the caves 
nant. 


der circumſtance that has been hid 


| hold of by courts of equity, to take caſes out 
of 
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of this rule 1 is, that the agreement is ſuch as 


that an action may be brought thereupon in 


the name of the truſtees for the recovery of 


damages ; for then, as that remedy may be 
had at law, the ground upon which a court 


of equity refuſes to execute a voluntary agree- 


ment, namely, that nothing can be reco- 
vered upon it at law, fails. The court, there- 
fore, being capable of giving a remedy, more 
compleat, and without the circuity of going 
into a court of law, inforces ſuch an agree- 


ment; as being attended with circumſtances | 
that make it an exception out of the general 
rule, and bring it within the ordinary courſe 


of Procceding of the court. 


Vernon v. 
Vernon, 2 P. 


Will. 504. 


4 Brow, Par. | 
| Ca. 26, | 


The hating caſe upon this e is 


Wil that of Vernon againſt Vernon, which was a 
8. Col Eq. . 


Abr. 28. Pl. 33. 


bill for a ſpecific performance of marriage ar- 


ticles, whereby A. covenanted to purchaſe 
lands of the value of 3507. per annum, and 


ſettle them on himſelf for life, remainder to 
his wife for life, remainder to their firſt and 


other ſons in tail, remainder to the heirs male 


of A. by any other wife, remainder to B. 


brother of A. for life, remainder to his firſt 


and other ſons, Se. remainder to his ſecond 


brother in like manner. And the queſtion 


1 331] 


was, whether B. was intitled, by the interpds 
ſition of the court of Chancery, to have a ſpe- 
cific execution of theſe articles ? The objec- 
tion was, that, as to him, they were merely 
voluntary; and that, therefore, the utmoſt the 
court could do, would be to decree that the 


brothers ſhould have liberty to bring an ac- 
tion of covenant in the truſtees names, againſt 
the perſonal repreſentative of A. in order to 
recover damages. But Lord King, chancel- 


lor, faid, that as to what has been obſerved of 
putting the plaintiffs to ſue the covenant in 


the names of the truſtees in the marriage ar- 
ticles, for the recovery of damages, he did not 
think it an adequate remedy ; the party who _ 
would be entitled to the greateſt ſhare of the 


damages would (in caſe any ſuch were living) 


be the ſon of B. as having the firſt eſtate tail, 9 
but, there being then no foch ſon, he did not 


ſee how he could have any part of the da- 


mages given in the action of covenant, were it 
to be brought: Alſo B. might die without 


iſſue, and then his younger brother might be 


entitled to the firſt eſtate of inheritance in the 
lands to be purchaſed, who, yet, could not 


come in for any part of the damages to be re- 
covered on the covenant. But, he ſaid, that 


if he decreed a ſpecific performance, and a 
ſettlement 


. 
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| ſettlement to be made according to the agree- 
ment, then each party entitled, or to be en- 
3 titled, would have right and juſtice done 
| them, if not before barred by a legal conyey- 
ance,. viz. a common recovery, And his 
= lordſhip decreed the articles to be ſpecifically 
{ wo performed, which decree was afterwards af- 
i flirmed on appeal to the houſe of Lords. 


g} | , Atk, 786. And Lord Hardwicke, in the caſe of Goring | 
deen, and Naſb, recoghized the principle that go- 
_ <=:  yerned, and approved the deciſion, in the laſt 

ee cas, relying upon it as one ground for the 
6 | RE — +. decree he then made; obſerving, that, in ſuch _ 


F _ court refuſedts caſes, if the truſtees recovered in an action at 
3 decree a ſpecific | 


execution, be- Jaw out of the real aſſets of the covenantor; 


=. | Cauſe no action | 2 3 & | 
voa ey the covenantees might come into a court of 
. 4 Il | | the truſtees. | 5 1 | | ; 2 1 | | | 
_— equity to have the aſſets laid out in the pur- 
_ Chaſe of lands: Now, that would be ſuch a 
| 4 circuity as ought not to be allowed in equity, 
=_ as it would be more adequate Juſtice to decree 
—_—_ e. 


1 9 But it is ky wi to glee; that 
Is . there are circumſtances, under which a court 
—_ of equity will inforce a ſpecific performance of 
4 agreements, on which no action can be main- 
| 1 tained at law ; of this nature are conditions 


of 


* 
= 
— — 1 
2 — k —-VL—' m 


— nn, op 


mn — —. 
— ⁵7² = —— —- 


if 


| E 1 e 


of bed extinguiſhed and gone, by reaſon 
of the obligees becoming executors to the 
obligor ; or by the obligor's marrying the 


obligee, by which the obligation becomes 
ſuſpended, and conſequently not actionable | 
afterwards, becauſe a perſonal action once 


ſuſpended is extinct. Several inſtances of which. 


we have already ſtated ; but, in theſe caſes, 
the court does not proceed upon that part of 
its juriſdiction which authorizes it to .carry : 


agreements {ſpecifically into execution; for if 


it did, the objection that there was no con- 


ſideration, conſequently no ground to main- 
tain an action for damages at law, and 


therefore no foundation for the court of 
Chancery interpoſing, on the principle that it 
can give more effectual relief than the re- 
medy a court of law affords (equity in this 


as in all caſes following the law) would apply. 
But equity takes cognizance of ſuch cauſes, 


upon the ground of its own proper juriſdic- 


tion over truſts, fraud, or accident; in which 


inſtances its juriſdiction is not enthralled by a 
reſpect to legal niceties of the nature alluded 


0: 


Therefore, whete A. and B, being brother 
and ſiſter, and B. the ſiſter having iſſue two 
1 daughters 


Park 5. Wilſon, 7 


10 Mod. 515. 
et vide Cannel 
v. Buckle, 
2 P. Will. 343 
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Aliſon's caſe, 


9 Mod. 62, 


[ 256 1 
daughters' and one ſon, A. intending that lis 
ſiſter's ſon ſhould have his copyhold land, 


reſolved to ſurrender it to the uſe of his will, 


and to deviſe it to him; but not being able to 


effectuate this intention, by reaſon of the of- 


ficers of the court being out of the way, and ſo 


the ſurrender not practicable, his (A. “s) ſiſter 


conſented to enter into a bond to her ſon, that 


the would at any time, upon payment of 
200 J. and upon the requeſt of her ſon, 
ſurrender the eſtate to him. Then A. the 
brother died, and afterwards the ſon died. 


Then the mother. died, having deviſed- this 


copyhold to one of her daughters. Upon 
which the other daughter brought her bill, 
praying a decree for a ſurrender, and proper 
conveyance of a moiety of the land, which ſhe 
uould have been entitled to as heir to her brother, 
had her mother ſurrendered it to him accord- 


ing to the condition of the bond. One ground 
of argument offered againſt this claim, was, that 


the brother having died inteſtate, the mother, 
the obligor, had taken out adminiſtration to 
him, and that there had been no requeſt 
made by Anthony during his life for the ſur- 
render; by which circumſtances the bond was 


become extinguiſhed at law, and therefore 


ought not to be ſet up in equity. Sed per 


:6 uriam. 


1 257 J 1 
turiam. It is plain, from the nature of this = 


tranſaction, that it was the fixed intention of 
the uncle, that one way or other, his nephew 
| ſhould have the land. Being diſappointed in 
his intention of ſurrendering it, in order fo to 
deviſe it, he had recourſe to this bond to ſe- 
cure it to him, which, therefore, on the part 
of the mother, amounts to an agreement that 
the ſon ſhall have the land. Then the mo- 
ther muſt be conſidered as a truſtee for her 
ſon; in which caſe the court will have no 
regard to the niceties of law, of the bond be- 
ing extinguiſhed and gone, either by the 
obligor being adminiſtratrix to the obligee, 
or for want of a requeſt: And a ſurrender 
and conveyance was decreed accordingly. DE” 


That the principle above mentioned, is the 
true ground upon which courts of equity 
proceed in theſe caſes is clear, from the cir- 
cumſtance, that agreements of this nature, 
which are in fact truſts, although not in wri- 
ting, will be decreed to be ſpecifically execut= 
ed, notwithſtanding the ſtatute of frauds and 
perjuries; which we have ſeen agreements, 
in the nature of truſts, depending ſimply upon 
their own intrinſic circumſtances, will not. 
It was ſo determined in the caſe of Thynn and Nerv. 
hy ans, Vs. 


Vor. II. 5 . 9 296, 


2 P. Win. 245. 


[ 258 1 


Thyan, where T. deceaſed, having made a 


will and his wife ſole executrix, his ſon, hear- 
ing thereof, came to his mother in the life- 
time of his father, and perſuaded her, that, 


there being many debts, the executorſhip 
would be troubleſome to her, and deſired that 
he might be named executor, for that he, by 
reaſon of his privilege in parliament, could 
ſtruggle better with the creditors; and he pro- 
cured her to move his father in it, declaring 
that he would only be an executor in truſt for 

her: She accordingly prevailed with the father 


that it might be ſo; and a new will was made, 
and the ſon appointed ſole executor, and only 


a legacy of 50 J. given to the mother. The 
father died, and the ſon ſet up for himſelf, and | 
denied the truſt for the mother. And, on a 
bill filed by her, it appearing, upon the whole 
matter, to be as well a fraud as a truſt, the lord 


keeper, notwithſtanding the ſtatute of frauds 
and perjuries, decreed the agreement in favor 


of the mother. x 


Thoſe caſes, likewiſe, in which the court. of 


Chancery has carried into execution agree - 

ments entered into with infants, wherein it is 
0 alſo clear that an action cannot be brought at 
law for damages, appear to be founded on the | 


2 | excluſive 


11 


excluſive juriſdiction the chancellor poſſeſſes, 


as the guardian of infants, over their acts, by 


virtue of which, he aſſumes the power of re- 
ſtraining them from reſeinding contracts, and 


alſo of carrying into execution contracts en- 


tered into by them, where the object is clearly 
for the benefit of the infant concerned: And 
permitting ſuch contracts to be infringed, 


vVould tend to the injury of infants in general, 


by diſcouraging the contracting with them, 


even upon the faireſt and moſt beneficial terms 


to themſelves. 


4 The power 12 decreeing agreements being diſ- 
 cretionary ; if an agreement be to do a thing, 
which in its tendency would encourage extor- 


— 


Methwold v. 
Walbank, 
2 Vez. 238. et 
vide 3 Atk. | 

. CES 


tion or promote inebriety, a court will noet 
decree it in ſpecie. Therefore, Lord Hard- 


wicke diſmiſſed a bill brought, to carry into ; 


execution an agreement for the aſſignment of 


the fees and profits of the office of keeper of 


Bridewell, and of the profits of the tap-houſe : _ 


Obſerving, that he never would ſuffer the | 
keeper of a houſe of correction to aſſign over 
the profits and fees of his office; for i it muſt. 


plainly lead to oppreſſion and extortion, and 
ought not to receive countenance. And, as 


to che latter pary of the agreement, his lord- 
9 2 ſhip 
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| 18. c. 6. 


Hayes v. Caryl, 


1 Brown's 


caſes, Par - 27. 
5 Vin. Abr. 
838. Pl. 18. 
Ground of law 
and equity, 


Wingfield v. 


Whaley, 5 Vin. 
Abr. 534 Pl. 


38. 


7 Vide Treat, of 
- OE = 
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ſhip ſaid, that it tended to - increaſe riot and 
debauchery amongſt the priſoners. 


And; where one party has trifled, or ſhewn 


a backwardneſs in performing his part of the 
agreement ; equity will conſider this as a good 

_ objection to a ſpecific execution being decreed 
in his favor, eſpecially if circumſtances are 


altered in the 1 mean time. 


Where a content his. lain Saba far 


many years, there ſhall be no ſpecific perform- 
ance, 


But ſpecial circumſtances may alter the 


caſe: As if there be articles on marriage to 


; purchaſe lands, and to ſettle them within 
three years; theſe ſhall not be waved by 
length of time, if the covenantor happen to 
have been in trade, and could not t ſpare | the 
money. 


Having gone thus far in explaining the 


principles, upon which a court of equity re- 
fuſes its interpoſition, I ſhall now, Secondly, 
endeavour to / point out principles, by which 
we may judge when a court of equity will 
not refuſe its aid, in decreeing a ſpecific exe- 


cution 


I 267 1 
cution of agreements; or what caſes furniſh 
exceptions to the before mentioned rules of 


equity. 


It is no objection to the ſpecific perform- 


| ance of an agreement, that it operates in 


nature of a wager ; and, in that light, is ra- 


ther the ſubject for damages: Therefore, 
where A. having a leaſe from the dean and 
chapter of —— 


Parker v. 
Palmer, 


1 Chan. Ca. 


42. . 1 Eq. 
Ca. Abr. 17, 2 


— ſold it to B. and it was 
agreed, that upon A. 's abating part of the 


money, B. ſhould, upon the reſtoration of the 5 
king, and of the dean and chapter, reconvey 
it to A. a ſpecific performance of the agree- 


ment was decreed, notwithſtanding it was ob- 
jected, that being in nature of a wager, it was 


7 a ſubject more Ons to the joriſdiction of a 


court of law, 12. 


Though an agreement be founded in miſ- 
repreſentation, as on a falſe ſuggeſtion: As "2 

one party agree upon an opinion (raiſed by 
falſe impreſſions, that he has not, when, in 


truth he has a title) to permit another to en- 


joy lands; this will be no objection to its being 
decreed, if there be a ground of equity more 


favorable 1 1n n ſupport of it, than this furniſhes : 
. 8 5 


( - J 
in derogation of it: As if it r Oy to 
the intention of a teſtator. 


F hus, whers one (ſeiſed in tail of freehold 
Ca. 84. et vide lands, with remainder to his elder brother, 
7 P. Will, 723. and of copyhold lands in fee) deviſed his 
____ freehold lands to his younger brother, and 
the copyhold lands to his elder brother, and 
died; and the deviſees agreed, by writing 
under their hands, that the lands ſhould be 
enjoyed by each of them accordingly ; which 
agreement the elder was induced to enter into 
by the younger pretending that the deviſor had 
| ſuffered a recovery, and producing an exempli- 
fication thereof: The agreement, although, on 
inveſtigation, it turned out that no complete 
recovery had been ſuffered, was decreed to be 
| ſpecifically carried into execution, being con- 
ſonant to the teſtator's intention; and a bill of 
review was diſmiſſed with coſts. 
| Vide Pullen. And a court of equity would decree an 
| Ready, 2 Ak. | ; ; | | 5 
. agreement, notwithſtanding the plea of its 
having been entered into under a miſtake, if 
the effect of it were to diſpenſe with a for- 
| feiture; becauſe courts of equity always favour | 
any contract, which reſtrains its meddling in 
caſes of that kind. 


But, 


1 
But, unleſs i in Caſes, circumſtanced as thoſe 


7 mentioned, wherein the effect of the 
agreement is equitable as between the par- 


Broderick v. 
Broderick, 

2 P, Will. 239. 
et 1 Vern. 20. 
vide infra, 


ties in the particular predicament in which they 


ſtand, ignorance in a party of his right, or its 
being concealed from him by the perſon with 


whom he ſtipulates, will, it ſeems, be a 


ſufficient inducement for denying ſuch per- 
| ſon, at leaſt, the aſſiſtance of a court of 
equity; for ſuppreſſio veri, or ſuggeſtio falſi, 


each of them furniſh not only a ſolid objec- 


tion in equity to giving effect to, but ſufficient 

grounds for eng alide, any inſtrument, | 

— But in caſes, where, if there be any miſ- 
cake, it is the miſtake of all the parties to 


the agreement, and no one is more under an 
impoſition than another; courts of equity 


: Per Lord 5 


Hardwicke, ; 
2 Atk. 592. 


hold, that to ſhake them on that account 


would be miſchievous, tending to make 


all agreements vain and nugatory. And in 
ſuch caſe the miſtake is not the occaſion of 


the promiſe, therefore the act is valid, there 


being nothing manung of the true aſſent on 
| all ſides. + 


ain K parties are entering into an agreement, 
and the inſtrument containing information re- 
8 4 = PRO . 


5 Vide Pullen», 


Ready, 2 Atk. 
591. 
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bu Atk. 11. 
Cory v. Cory, 


1 108 398 


[ 264 ] 
ſpecting that, in which the miſtake is ſaid to be, 
is lying before them and their counſel, while the 


draughts of the agreement are preparing; the 
parties will, in equity, be ſuppoſed to be ac- 
quainted with the conſequences of law as to 
thoſe points, and none of them will ever be 


relieved under pretence of miſtake or ſur- 


prize, when ſuch eircumſtances attend the 


caſe; for it is each of their buſineſs to ſearch | 


out the truth,. 


1 * 4 


AG of equity will carry an agreement 


between a father and his children, made with a 
view to ajuſt and proper family arrangement 
into execution, although it be objected, that 
the father has made uſe of his coercive power 
cover one of his ſons to force him into it; 
for although equity does not favor agree- 
ments made by compulſion, yet it always 
conſiders the reaſonableneſs of the agreement. 
As if a ſon, tenant in tail, and a father, tenant 


for life, agree on ſomething for the benefit of 


the younger children, and afterwards the ſon 
complains of paternal authority being exert- 
ed; though there may have been ſomething 
of that ſort, yet, if the agreement be reaſon- 
able, a court of equity will not ſet it aſide: 
And . this ground Lord  Hardwicke | 


thought 
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thought that, where an agreement was made 
to ſettle diſputes in a family, and reaſonable 
in itſelf, it was no ſolid objection, that one of 
the parties was drunk at the time of entering 
u Vo» 


A court of equity will decree a ſpecific per- 
formance, notwithſtanding it be objected, that 
the party ſtipulating had no intereſt in the 

thing ſtipulated for at the time of the con- 
tract made; and the ſubject be of a nature 
that no contract, ſtrictly legal, will attach upon 
for want of poſſeſſion, on a diſtinction found- 
ed on the different modes in which courts of 
la and of equity enforce their deciſions. 


Thus where A. by articles between him and Wiſeman v. 
| 1 ee Bags „ | | 1 Roper, 1 Ch. 
B. the plaintiff's father, reciting a marriage Rep. 84, 85. 
7 | . r 3 Et vide Hobſon 
lately had between the plaintiff, nephew of A. v. Trevor, z P. 
4 1 +l- Wo. 1 Will. 191. et 
and C. his wife, without the privity, conſent, Longtord v. 
or good liking of B. did, for the conſidera- re. 
tions therein mentioned (amongſt other things) 
covenant with B. to convey within one month 
after the death of D. who was A. 's brother, 
unto the plaintiff and his wife, or the ſur- 
vivor of them, and the heirs of the plaintiff, 
the manor of H. with the appurtenances, re- 
ſerving an eſtate to himſelf for his life, and 


gave 
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gave a ſtatute of 50007, for performance; and 


D. died, and the manor of H. deſcended to 


A. but charged with great debts; 'the plain- 
tiff's bill was to compel B. to perform the 
articles: And one objection was, that this 

was a Covenant of one, not in poſſeſſion, nor 
having any eſtate in the manor at that time, 
to ſettle; and reſpecting lands over which, at 


the time of the covenant entered into, the 


party contracting had no power whereby he 
might charge the ſame, but a bare poſſibility, 
in caſe D. did not alien them. But the court, 
after great deliberation, and ſearching for pre. 
cedents, was of opinion, that the agreement 
ought to be decreed in ſpecie, the decree not 
binding the intereſt in the lands, but affecting : 


- the daneben of the _— 


And ir will make no Ae; in reſpect 2 


to performance in ſpecie, although it be evi- 
dent, from the perſon's own ſhewing who in- 
ſtitutes the ſuit, that he had not, at the time 
of entering into the agreement, reſpecting 


which the ſuit is preferred, a good title to the 
| hereditaments which are the ſubje& of it. 


Long 3 1 


F 4. Will. 
629. | 


Therefore where articles were entered into 


in November 1725, for ſale of, and to convey 


an 
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an eſtate, upon which conveyance the ven- 
dee was to pay 1500. to the vendor; and, 
on a bill preferred by the vendor againſt the 
repreſentatives of the vendee to be paid the 


1500 l. the vendor's ayn witneſs proved, that, ; 
in 1728, the vendor had paid money to his 
eldeſt brother's daughter, being the heir gene- 


ral of the family, for her joining with her 
huſband in a deed and fine to the uſe of the 


vendor and his heirs; it was urged as a reaſon 


for refuſing to decree the money, that it was 


evident, by the vendee's own ſhewing, that, 
at the time of entering into the articles, he 


had not a good title to the premiſſes : But 


the maſter of the Rolls ſaid, that it was ſuffi- 


cient, if the party entering into the articles 


1 to ſell, had a good title at the time of the 


decree; the direction of the court in all theſe 


caſes being to enquire, whether the ſeller can 


then, not whether he could at the time of exe- 
cuting the — make a 11 title. 


And de court of hancery, in the caſe ” Land enn 


Lord Stourton againſt Sir 7 homas Meer, more 


than once indulged the former (who, at the 
time of the articles for a ſale of land, and 


even when the decree was pronounced, could 
not make a title, the reverſion in fee being in 
the 


v. Sir T. Meer, 
2 P. Will. . 630. | 


Vide Sidney v. 
Sidney, 3 P. 
Will. 276. 
2 Eq. Ca. Abr. 
29. Pl. 37. 
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the crown) with time for getting in this 
eſtate, which could not be effected without 


an * of nn for chat e 


A {ons of ail or - elopement, poli- 


tively made, is not a ground for a court of 
equity to refuſe a decree for ſpecific perform- 
| ance of marriage articles: Becauſe, the im- 


port of them being generally, that the huſ- 


band ſhall ſettle ſuch and ſuch lands on his 


wife for her jointure, they take effect as giv- 


ing an intereſt in the nature of a veſted join- 


ture; inaſmuch as what is covenanted to be 


Feaubert v. 
Turſt, Pre. 
Chan. 207. 


Wy 


e it was ſtipulated, that the huſband ſurviving 


done for a good conſideration, is conſidered 


in equity as done: | Conſequently the wife's 
right under them being, in effect, a jointure, 
is not forfeitable either for adulcery or elope- : 
ment. | 


A court of equity will decree an agree- 

ment, although it be objected, that it refers 
to foreign cuſtoms ; provided the diſtin& quan- 
tum of intereſt each perſon is to have in that 
which is the ſubject of the contract, be capa- 
ble of being aſcertained. 


"Then, ha on a a marriage in Frames, 


the 
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way of a preſent, and alſo two-thirds of her 
fortune for life (whereas, by the cuſtom of 


Paris, where they married, he would have 
had but a moiety) and that the reſt ſhould 


go according to the cuſtom of Paris: It was 
determined, on appeal to the houſe of Lords, 


from a decree of the lord keeper, that this 


the wife, ſnould have three hundred livres by 


contract ſhould be carried into execution in 


toto, and not reſtricted only to the ſum ſti- | 
pulated : For the ſaying the reſt ſhould go 


according to the cuſtom of Paris, was, in ef- 


fect, the ſame as if the circumſtances of that 


* ue had been recited at large in the 1 in- 


3 e in hs caſe of Hinton 
againſt Hinton, where an agreement was en- 
tered into between a father and ſon while the 
father was in gaol, thought that circumſtance 
an objection to the court decreeing a ſpecific 


performance; unleſs all the facts attending it = 
vere preciſely ſtated, and the agreement clear- 
ed from the ſuſpicions of impropriety, which 
that accident threw upon it prima facie : But 


his lordſhip had no doubt but that a man might 


make an agreement in gaol, provided he had 
. proper aſſiſtance and advice, and that it were 
done 


Hinton v. Hin- 
ton, 1 Vez. 631. 
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done in a fair manner, and for a full con- 
ſideration. And all thoſe circumſtances be- 
ing made out to his ſatisfaction in this caſe, 
his lordſhip decreed the agreement, though 
made under that predicament, to be carried 
into effect. 


Where the public intereſt is concerned, the 
court of Chancery will decree a ſpecific per- 
formance of an agreement, although there be 
perſons concerned in the ſubje& contracted 

about, who are not parties to the ſuit. 


Thirveton Thus, where the bill was to have a decree 


V. Collier, 


3 Ch. Rep. 8. for an incloſure, upon the foundation of an 


Ft vice Lady - i 
Woringtens agreement entered into: It appearing by the 


caſe, cited 


ES Vern. 225. bill that there were, by the agreement, to 
Sed vide _ 


2 Venn. 16 have been eighteen allotments, and that there 


where this was 


| Enicdtode the were but fifteen parties to the ſuit, it was ob- 
rule on a bill for 


an inclofure, jected, that all the parties to the agreement 


were not parties to the ſuit. But the court 
decreed the agreement to be performed, fay- — 
ing, that it ſnould not be in the power of 
one or two wilful perſons to oppoſe a public 


Delabeer v. | TY if an e be * 6 a. 
ddingfi 
: Vero; lend and us tenants touching the ſtint of 


common, 
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common, and one or two capricious tenants 
will not come in; a ſpecific execution will, 
nevertheleſs, be decreed, founded on its being 


proper on principles of natural equity. 


One of the parties to a contract being by 


himſelf incapable of performing it, furniſhes 


no ground for e * a e exe- 


0 ution. 


Thus where, on a bill to compel the de- 


ſendant and his wife to join in a fine to the 
plaintiff, purſuant to the covenant of the for- 


mer in a conveyance, the defendant, his wife, 
and ſon, ſet forth in their anſwer, that the huſ@ 
band was tenant for life, remainder to his wife : 
for life, remainder to the heirs of the huſband 
7 begotten upon the wife, remainder to the huſ- 


© band's heirs; and inſiſted, that nothing paſſed 
by the conveyance, but an eſtate for life of 


the huſband, and that the wife did not ſeal 
the deed : Lord Cowper, Chancellor, decreed 
9 netwithſtanding, that the huſband ſhould pro- 
cure his wife to join with him in a fine ac- 
cording. to his covenant; ſince he had taken 
upon (himſelf ſo to do, and the Pie bad = 


A the fall value of the cate. 


VU 


5 Vin. Abe. 


Barrington v. 
Abr. 17. 7. 


547. 15. 


Cleaton v. 
Sower, et al, 
Finch 167 


So, where A. tenant for life, agreed with B. 


that B. paying a certain rent, ſhould open 


mines in his ſettled eſtate, and ſet on foot 


works at his own charge, and ſhould enjoy 


the ſame for ten years, if A. or any of his 
iſſue male ſhould fo long live, and B. entered 


accordingly, and expended money in building 
works, and paid the rent until he was in- 


terrupted: On a bill filed by him to have an 


execution of the agreement in ſpecie, A. by 


his anſwer, alledged, that he was only tenant 
for life, and ſubject to be called to account 


for waſte, and could not execute this agree- 
ment, becauſe it was inconſiſtent with his 


power ſo to do. But the court, nevertheleſs, 


5 decreed, that A. ſhould execute his agreement 
in ſpecie, as far as he was capable of doing 


it. And directed him to ſeal a leaſe for ten 


years... | 


. Gibſon v. Pat- 
terſon, 1 Atk. 
12. 1 Vez. 450. 
1 Bro. Ca, Par. 
1 


Again, That the time limited for perform - 
ance of an agreement is lapſed, is no ſolid 


objection to a decree for performance of it: 
For it is the buſineſs of a court of equity to 
relieve againſt lapſe of time in the perform- 


ance of agreements ; eſpecially if the non-per- 


i formance does not ariſe by default of the 


party 
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party: ſeeking to have a ſpecific performance. | 


Therefore a bill brought for a ſpecific per- 
formance, was decreed in favor of the plain- 


tiff, without any regard had to the lapſe of | 


time, by reaſon of the plaintiff's negligence in 
not producing his title deeds, and not tender- 


ing a conveyance within the time limited for 
that purpoſe by the articles: The lord chan- 
cellor obſerving, that moſt of the caſes which 


were brought in that court, relating to the 


execution of articles for ſale of eſtates, were 


liable to this objection, but that he thought 5 


there v was AO in it. | 


| The | os ange | of - | condition of a perſon 


entering into an agreement: As if he become 
| lunatic; will not affect the right of the par- 
ties, but that will be the ſame as before, pro- 
| vided they can come at the remedy. This is 


conſonant to a common maxim of the civil 


Owen v. Davies, 
1 Vez. 82. | 


law, that madneſs coming upon a man, deſtroys not 


any buſineſs which he had before duly performed. 
Thus, if the legal eſtate is veſted in the truſtees 


of a lunatic, a court of equity ought to decree a 


| performance, and the act of God will not 


change the right of the parties. But if the legal 


e eftatebe veſted in the lunatic himſelf, that may 


prevent the Oy in equity, and reduce the 


r parties 


Moor v. Ry- ; 


_ eault, Pre. Eh. 
225 
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parler to the neceſlity of proceeding at law, 


where the lunacy of the party will be an im- 
pediment, by ſuſpending the contract till he re- 


covers the . of hirnſelf and of his 


2 


1 is 20 objection to a deeree for an execu- 
tion in ſpecie to ſay, that the agreement was 


voluntary, if it be an agreement to do that, 


which the court would have required to be 


done on application to them: As if a man, 


having run away with a girl poſſeſſing a good 
fortune in truſtees hands, after marriage agree 


to lay it out in lands to be ſettled in ſtrict 
ſettlement; this will be binding; nor will a 


court of equity relieve a man's creditors againſt 


this agreement: Becauſe, had the huſband 
| himſelf applied to the court for the money, 
the court would not have decreed. it to "Ree 2 


without ſuch a ſettlement. . 
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and datsfaction, no diſcharge of a covenant, 
48 5, 6 6. 
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. 5 how effected, 3 


* - --- when effected 8 contract, 6, 
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adion at Law 
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between baron and feme made before mar- 
riage, as to a thing future to the marriage, 
not diſſolved thereby, 443, 4 
entered into after marriage, to oy out wife's 
fortune in truſtees hands in the purchaſe of 
lands, will be decreed ſpecifically i in equi- 
Oo. 2 vol. 74 


Alimony, 
5 Vide Equity, Court of. 


anteſor 


may bind his heir by his agreement to furren- 
„ and aſſign copyholds, 115. 
ſciſed in fee, may, by his agreement to fell 
lands, bind his heir, ibid. 


Vide TexanT in Taz. . 


annuity 
(vide FEME Covxxr) 


purchaſed for an inadequate conſideration of 
a man labouring under diſtreſs in the know- 
ledge of the purchaſer, ſet aſide in equity, 
2 vol. 154—1 56, 


Annuitp 


5 * 


1 . 


annuity 4 

ſeems to warrant a diſtinction between the | 
contract and the W * 1. 1 
articles 4 

making : a proviſion for a feme covert in Yew ö 
of her jointure, made during coverture, p 
will become efficient by : an acquieſcence | 1 
after coverture, 74. 1 
marriage, operate in certain events ts penally. ; 
Vide C ONTR ACT. j 

allent 


ol all parties eſſential to a contract, 9. 
Exception in the caſe of acquiſition by 
one non compos, 12. 

ſignifies the acquieſcence of the mind to ſome- 
thing propoſed or affirmed, 10. 
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Vide Prksoxs capable of contratting. 


ata ſubſequent period may give effect, in 
equity, to a contract previouſiy entered 


into, 5 5. 

after an infant comes 10 age, to a contract 

made before, may be inferred, in equity, 

from circumſtances, 55, 56. e 2 
and 
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| And ſuch implied aſſent may be nne 
or temporary, 56. 
may be grounded, in equity, on mere ac- 
aquieſcence, 56, 57. 
by an infant to take an eſtate with a conflition, 
binds him to performance, 58. 
= = =- =- = co anact amounting to a forfeiture, 
precludes him from taking ad- 
vange of it, 9. 
- - - - - - to a legacy binding at ſeyen- 
_ teen, 59. 
of the huſband, expreſs or implied, is neceſſary 
to render the wife's contract 
binding upon him, 93—100. 
Facts which may furniſh ſuch preſump- : 
tion of aſſent, —_— 

- = = = = - may be preſumed to be given 
d to a contract for neceſſaries 
entered into by a married wo- 
man having a ſeparate main- 
tenance, ſo as to bind the ſe- 

parate property, 1. 


vide Sara: . TENANT IN. Tait, - 
IxNrANT, CesruiQyE e Cnunen- 
WAR D ENS. 


to a contract or agreement, may be either ex - 
preſs or tacit, 1 31. 2 56. 8 
exprels, 


n 
expreſs, how given, 131. 256. 
tacit, may be in two ways, ibid. 
- - = may be inferred from inaction or for- 
bearance, 131—139. 


Vide Mok rock, Lrsszr, W1TNEss. 


+ to diſcharge the indorſer of a note, pre- : 
ſumed from the omiſſion of the holder, 


do give notice to the indorſer, 136. 


of maſter to the contracts of his ſervant, pre- 
ſumed from the former e to the 


bargains of the latter, 138. 


of a party benefited, to a contract in his favor, 


preſumed until the contrary proved, ibid. 
of heir to —— the IRENE pretend, 


uo 


1 of the drawer of a bill to pay thoſe who pay it 


for his honor, preſumed, ibid. 

bol a huſband, turning his wife out of doors, to 
her contracts for neceſſaries, preſumed, ibid. 
to a contract may be invalidated, by having 
been given under ignorance or error, ariſing 
from fraud or impoſition, 139. 142. 


Contra, if both parties under the ſame 5 


miſapprehenſion, I42—144. 


Vide Contract, WACER ConTRacTs. 
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of the proprietor alone, is neceſſary for tranſ- 
ferring the right of property in any thing; 
delivery is not neceſſary, 2 vol, 62—64. 


amgnment 


ol. a choſe in action, although not effectual at 
law, amounts to a covenant or agreement 
in equity, which will be there carried into 
W 2 317, 318. 


Aſſumpſit 


for a price for admittance to a copyhold, lies 
_ againſt an infant, 35. 
will not lie upon a prone founded upon an 
_ unlawful conſideration, 176. . 


Vide IxsrANcxEs, ibid. 
See Excxerrons 177, 178. 


not to uſe a trade in a particular place, void, 
i not on an adequate conſideration, 176. 
muſt be for a poſſible thing, 178, 9.5 

as to a matter certain, e upon a con- 
tion impoſſible, will be good, and the con- 
dition void, 179, 180. 
muſt be certain, 180. | . 
to pay money in a ſhort time, * ibid. 5 
to ſell a horſe to B. for what B. ſhall value - 
him at, void, ibid. 


to 


E . 


to pay money, without ſaying when, good, 


180. 


to deliver goods, or make a leaſe to B. is 


valid, ibid. 


1 pay another what he . out for him, 


good, ibid. 
to give with his daughter i in marriage a z child's 
part, 1s good, 180, 101. 


to give twenty French pieces with his daugh- 
ter, good, 181. 


to enter into an obligation for ets 


of a thing of a certain value, good, 181, 2. 


. Contra, if value not aſcertainable, 18 2. 
by ſheriff, i in oppoſition to the ſtatute 2 23 H. 6. 


cap. 10. void, 187. 


to indemnify gaoler for ſuffering one charged 


in execution to go at large, void, 197. 


that another ſhall quietly enjoy, is not broken, 
unleſs a lawful incumbrance be ſhewn, 


N 
m be diſcharged 8 the a of f God, 447, 6 


1 


having authority, undertaking for his client, 
may bind him, and will not be himſelf liable 


thereby, 128, OO 
YobeH. © X Contra, 
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Contra, if not authorized, 128. 


Auſtion 
(ride Equrry, Court 5 


| fale by, not decreed in equity to be FS 
| cally executed, by reaſon of an accidental 
miſconception of parties, - vol. 225, 6. 


award, 


after an acceptation of any thing under ir, 
is evidence, in equity, of an agreement to 
perform it, 315, *. 


Bail Bond 


does not admit of a ſet off, 440. 


Vailment, 


* 


ity rend r nature and effects, 24]—2 5 b. 


\n&rupt 


Bankrupft 
(vide Coxvrxacr) 
may, by action, recover money paid by him 
to a creditor for ſigning his ITE, 
205, 6. 


Bargain 


contingent, where the chance is known to 
both parties, binds, although the chance 


turns out all againſt one of them, 2 vol. 
87. 8. | 
catching, 72. 


Vide Careuixo Ban. 


Sargain and Sale 


: by one joint- tenant, will not pals the ſhare of 


— 


the other, though he die before inrolment, 


160. 
implies a conſideration, 368. 


| Bargains | 


by mulees, aide in behalf of theſes, 
tending to eat up the truſt, diſcouraged in 


equity, 2 vol, 19 5,6 


* 2 Bond 
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Bond 


(vide Nox- SANE Mexozy) | 
(vide InranT) | 


by an infant may, by cireumſtances ex poſt 
 falo, become binding, 37. 3 

with a penalty, void, if given by an infant, 54. 
of a ſeme covert, decreed in equity to be diſ— 
charged out of her ſeparate eſtate, 63. 64. 


to. truſtees, conditioned that a feme covert 


ſhall have power, by will, to diſpoſe of her : 
eſtate, will be enforced 1 in equity, 73. 


i annuity, vide F EME Covert. - 
1 to reſtrain trading, 
vide ConTRACT. 


for unlawful maintenance, void, 173. 
taken by ſheriff for fees, void, ibid. 
2 to be a true it” Oc. 
voy void, ibid. 
entered into with an alien enemy, void, ibid. 


Vide MARRIAGE, Brocacr, Bonps. 


given in oppoſition to the third branch of the | 
| ſtatute 23 H. 6. cap. 10. void, 186, 7. 

i colin againſt the conſequences of 1 

liſhing libels, void, 195. 

| $0. 
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to indemnify a ſheriff 2 ling a 
- writ, void, 196, 7. 


—— - == e not bail- 


able to mainprize, void, 197. 
to ſave one harmleſs if he kill another, or do 
_ a treſpaſs, void, ibid. 


to indemnify againſt a breach of covenants in 


an indenture, ſome of which are void and 
| ſome good, operates differently where the 


covenants are void by common law, and 


when by ſtatute law, 199. | 
Examples of this diſtinction, 199, 200. 
ſhall receive a conſtruction according to the 


intent of the parties, and the words therein 
ſhall be applied o the obligor or r obligee 


accordingly, 244. 


from feoffee in fee, that he mall not alien or 


take the profits of the land, good, 263. 

= = = = = - diſtinguiſhed, in this reſpect, from a 
condition of a ſimilar nature annexed to o the 
ſeoffment, ibid, 


Vide covorriox. 


conditioned to convey 0 aſſure lands, or to 
do any other ſpecific thing, conſidered in 
: equity as articles of agreement; and the 
condition, as ſuch, decreed to be ſpecifically 
performed, 314. 323, 4 
X by reeleaſed 
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telegſal or diſcharged at law, will, in equity, 
ſupport a bill for a ſpecific execution of a 
contract implied 1 in it by the intent of the 
parties, 314—317. N 
| although given without comfeleration, being 
| ſealed and delivered, alters the property of 
and binds the obligor, —_— is not nudum Pac- 


/ | | 
0 determines a ſimple contraft for the fame 
| 15 debt, 423. 58 

| al e vide STATUTE STAPLE, 


will not be Hap) by merely delivering 
it up,” without a releaſe under ſea, 42 5, 6. 


Vide PAYMENT. 


cannot be l to have been when to 2 
any other uſe than it . by parol | 
evidence, 431, 2. 
1s diſcharged by obügee marrying tha ob 
gor 143%. 
to a villain, had been Aged * 8 
purchaſing the manor to which he was re- 3 
gardant, ibid. | 
= | given to a wife before marriage, conditioned 
\ „ leave her a ſum, if the ſurvive, ſuſpends 
the debt, but does not extinguiſh it, 443. 


he condition of which has been ſaved, at Jaw, 


1 N 2 
by the act of God, wall be enforced in 
equity according to the intent, 450. 


may be diſcharged by a collateral ſatisfaction, 


451. 


| fraudulent, as impoſing upon | third parties, 


4 0 . 166, 6. 
ſor a large ſum, accompanied with an agree- 


ment to receive a leſs, entered into in order 
to impoſe upon a third perſon, not relieved 
againſt in equity on the agent, 167 


170. 


extinguiſned by an accident at law, made 
h in eqvitys if meant to  inforce a truſt, ; 


Bond Creditot 


loſes his lien upon lands, if his debtor. enter L 
into an agreement for ſale of them, vol. 2. 


oy 


Contra, if the conſideration inadequate, 


ibid. 58—60. : 
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Catching Bargains 
with heirs, reverſioners, or expectants, will be 
ſet aſide upon a principle of national policy, 

2 vol. 181—1$3. OY OY 
notwithſtanding they have been carried into 
execution, if done under the apprehenſion of 
compulſion, ſet aſide on payment of what 
was advanced and legalintereſt, 2 vol. 183. 

And ſo done, notwithſtanding the money 
had been paid under a former decree 
in ſupport of the contract, ibid. 184. 
And no ſubſequent act of the heir, 
though voluntary, will help ſuch a 
contract, if he be under any miſappre- 
henſion, and not fully appriſed of the 

nature of his right, ibid. 184— 188. 


But, if ſuch contract, being free from 


fraud or impoſition, be afterwards 
ratified, this will bar the relief in 
a court of * ibid. FRE, 9. 


Cennique Truſt 


may, by his aſſent to an agreement, bind his 
truſtees, 112. 858 


Chancellor, 


DO» x. 


Chancellor, 
his authority in caſes of ideots and lunatics, is, 
by virtue of a peculiar juriſdiction, granted 
under the royal fign manual, 25. 
And upon this ground he retains bills 


brought on behalf of, or by luna- 
tics, to ſet aſide conveyances made 


by them, 27. 28. 


Chancery, Court of 


on which the cuſtody of infants officially de- 
volves, interpoſes, and in many caſes re- 
ſtrains infants from reſcinding their con- 


tracts, 40. 41. FE 


Vide ConTracn. : 


will decree tenant in tail, agreeing that others 


ſhall enjoy his tail lands, to levy a ng; 112. 


Vide 1 I ENANT IN Tait. 


= will decree an wwe to be the agreement 


of his anceſtor, though the latter only te- 


| nant for life, where it was advantageous to 


the heir when entered into, 11 $—12 3. 
Vide MoTrzs, - 


Chole 
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Chole 1 Action. 


Vide * 


Churchwardens 


may, by their aſſent, bind the pariſh to a rea · 


ſonable e or JOINS; I1 * 


' Community 


of goods, diſtinguiſhed from excluſive pro- 


| aa in Wet 8 


Conteaiment 


| vilful and induftrious; of the work 4 in a ma- N 


terial point by one party to a contract, in 
order to keep the other in ignorance, and 
to profit thereby, will furniſh a ground to 
ſer aſide a contract under the head of fraud, 
2 vol. 203, 4 


of a a cs 1 to one party 
to an agreement, fo as to lead him into a 


miſconception, i is a ſolid objection to decree 
''# e in ſpecie, 2 vol. 222. > 


Condition 


1 annexed to a contra, binds an infant. 


Vide AssEN T. 
7 S, are 


6 are either unlawful, or lawful, 261. 


_ unlawful, added to a contract, varies in its ef- 

fect upon it according to the nature of the 

contract, and of the condition, 261. 
Examples, 261, 2. 


repugnant. to the nature of the contract to ; 


which it is added, is void, 262. 
Examples, ibid. 


Vide Bono. 
o lawful, are of three kinds, 263. 
their natures exemplified, 263, 4. 
impoſſible, annexed to a contract diviſible into 


ſuch as are ſo when the contract entered 
into, and ſuch as become ſo by n. 


matter, 264. 


eee e team in 4 


find ways, 264. 
Examples, 264266, 


I impoſſible, precedent or ſubſequent affect a 


contract, to which they are ne differ- 
ently, 266. 


„ „in bonds, operate differently 


where they are part of the bond, and 


where . are indorſed or under mitden, 


267. 
Example, ibid, 
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5, to be carefully diſtinguiſhed from circum- 
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ſtances annexed which ran to en them, 
- but are modal only, 267-9. 
ee e eee e 


may ariſe by conſtruction, without conditional 
words, where a party would otherwiſe be 
vVithout remedy on a contract, 382. _ 
that A. ſhall not hurt, endanger, or moleſt B. 
will not be broken by A. s purſuing B. for 
felony, or other juſt cauſe, 388. 
to avoid a bond, conceived in equivocal or 
ambiguous language, ſhall be conſtrued in 
eaſe and favour of the obligor, 397. 399. 


1 prevented from being performed by the party | 


in whoſe favour | it is made, is diſcharged, 
| 417. 419. | 44 | 
| of bond fred at law, when inforced 1 in equity 
DOK 


vide Bono. 


Confirmation 


hall receive ſuch a 1 as ll not | 

work a wrong to him who confirms, if it 
may have an operation otherwiſe, 389. 
of a | bargain originally ee, 


Vide ConTracT. 


Conſuſion 


Conkulon 


in the civil 195 what i is, 438. bi 
' Conjeitures 


ver the true meaning of parties to contracts, 


biguous, 376. 377. 
may be drawn from three ſources, 377. 


+ language i is applied, ibid. 
Examples, 377 —380. 


acceptation of words, 382. 
Examples, 382—384. 


ſtances attending a tranſaction, 384. 
Examples, 38 5387. 


. Confderation, 


Vide ConTRACT. 
"as 3 30. | 
_ goodor valuable, muſt be the IPL of s an exe- 


muſt be reſorted to, in order thereby to diſeo- 


where words are equivocal, or ſentencesa am- 
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Firſt, From the ſubje& to which the 


Secondly, From the effect or conſe- 
quence that follow from this or that 


Thirdly, From the actions or circum- . 
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not be vals either at law or in equity, un- 
leſs it be by deed, 330, 1. 
of a contract under ſeal, not enquired into at 
law, in an action upon it, the deliberation 
2 with which the inſtrument is made being of 
„ itſelf ſufficient to ſupport 1 it, 3 32, 3. 


Vide Nvpum PACTUM. 


-S. 4 ; 1 


——— - - - may be in two ways, 34%. 
- - - - by ſome act to be done by the 
one patty for the benefit of the other party, 
30. 7 W 
Inſtances of this, 8 

5 however trifling, is ſufficient whereon to o ground 
an action, 344. 1 
ol a contract, may be the doing or permitting 
8 ſomething to be done to the pre- 
judice or loſs of one of the Par- 

W 
Inſtances of this, 344— 348. 1 
executed, and entirely paft, is not ſufficient 
to ground a contract upon, unleſs 
ſomething. meritorious ariſe be- 
_ tween the parties, 348, 9. 

Contra, if all but one "cranaion, 349 
>. 1 
executed, will ſupport a eomiitt; if tiere was 
e a duty before, 350, 1 . 


paſt, 


1 will not ſupport an action by a perſon who i IS x 


\ 


17 2 9 wi 2 
paſt, will be a good ground to maintain an 


action upon a ſubſequent promiſe or 


contract, where the conſideration is 
ſtated to have been at the defendant 3 


ſuit and requeſt, 351, 2. 


a mere ſtranger to it, 353. 


moving from a father, will ſupport a con- 


tract made in favor of a child, 353. 


of forbearance of ſuit muſt have two . 


ties, 353. | 
F irſt, It muſt be either general, or for 


a particular time certain, and not 
uncertain, 353, 4. 


Second, It muſt be from a ſuit or mat- 
ter in which the defendant 1 is charge 


able, or, 354, 5. 


At leaſt there muſt be a colour whereon 


to found a ſuit, 356. 


chat! is idle and inſignificant is as none at all | 


355. 
Examples, 355, 5. 5 
being « the day given,” the declaration goed 


net ſet out how the debt accrued, 356, 357- 
5, being mutual, the thing ſtipulated muſt be 
_ before the conſideration furs it is paid, oF 


35778 


Diverſities 
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Diverſities in the application of this 
rule, 358360. 
valuable may be marriage, or money. 


Vide ManRracs. 


good, is hit 1 1 or natural alfection, 
361,2. 


Vide Eqyrry, Courts of. 


will ariſe, at law, 40 one man entruſting 
a thing with another, coupled with that 
- other's. ans 8 reſpecting : it : 30 — 
wu 8 


necd not be expreſſed i ina contract, it being 


ſufficient if it can be collected out of it, 
from circumſtances, 368. 


3 from the fact of bargaining and bel 


ling, ſed quære, 368. 


expreſs appearing, no o Other can be implied, 


369. 


of a marriage ſettlement, or articles made by a 


father or other lineal anceſtor, exrends to 
all the anceſtor's children, and their 4 an 
terity, 2 vol. 244. EEG 10 
Contra, if hab by a brother or other 

| collateral relation, ibid. 244, 5. 
Exceptions to the laſt mentioned rule, 
where any circumſtances occur, which 

furniſh 


— i 
ſurniſh a ground to preſume a diſtin con- 
ſideration, 2 vol. 245. 

Inſtances, ibid. 245— 254. 
Vide Covexanr, Equity, Court of. 
Contrat 
Ae 6. 


miſe, Sc. 7. 


obligation to be conſtituted or diſſolved, 7. 


ties to it, 8. 9 
Vide Asszur. 


Persons capable to Contract. 
on property, inoperative ab initio, 11. 12. 


MAIN PER. | 


* lucid interval, binds, 13. 


JJC! ene me 


includes, a ſcoffinent, gift, Sead, leaſe, hs, 15 
pledge, bargain, covenant, agreement, pro- 
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has, for its ingredients, parties, conſent, an 


neceſſarily involves the free aſſent of the par- , 


FR ered into by an ideot or lunatic, as to their 


| Vide SURRENDER, ConTixornr Ra- 5 


3 —— <= as to the 
| acquiſition of property, if agreed to in a 


Vor. II. T agreed 


1 &' 


agreed to in a Jucid interval, may be 

avoided by heirs or repreſentatives, 13. 

- 1 5 C cannot be 

avoided by h when they recover 
their intellects, 14—23. 7 

273 R *P*rm may be 

rendered ineffectual i in reſpect of themſelves, 

after office found upon the writs de idiota, 

| 0 de lunatici ee 23, 24. 


Vide S0 DauxkENN Iss. 


binding, though entered into by a perſon of a 
8 weak underſtanding, 30. 31. 4 | —_ 
Unleſs there be fraud | in | the rranſac- 

tion, 31. 


vide Eagrry. | 


made by an 1nranT to turn intereſt into prin- 
cipal, eſtabliſhed in . being for his 
benefit, 41, 42. 1 
made by infants on their marriage, decreed to 
be binding in equity, 42. the principle upon 
ö which courts of equity proceed, diſcuſſed, 5 
42—44. 2 vol. 258, 9. 


"Vide - MakRIAcR 1 Man- | 


RIAGE articles. : "IP 
made 


. 


made with an infant, without ſemblance af b be · 
nefit to him, void, 54. 


'Vide Bond. 


e e e wn may be made binding in 
n by aſſent, when of age, 5 5. | 


Vide F EME Covent. ; 


between huſband and wite impraRtcable at 
| law, 09. 
— — may be efficient 
in equity, ihid. 
And will bind his executors and admini- 
ſtrators, 111. 112. 7 


Vide Texant in Tail, n 

1 2 RUST, CHURCHWARDENS, ANCEs- 

PS rok, HxEIR, MorhkR CovenanT, 

Exxcurons, ATTORNEY, STEWARD, 
 JornT-TENANT. 


of a woman, made before marriage, , binds her | 
| after taken huſband, 123. 
by a copyholder for life, where the widow en- 
titled to free bench, that another ſhall hold 
and enjoy, during his own and the life of 8 
his wife, decreed in equity, 129— 131. 


not eee by one party, he ought at law 
Y 2 to 


0 pay the other ſuch \ damages as he ſuſ. 


tains by the neglect, 137. 
entered into upon a ſuppoſition of a right, or 
of a doubtful right, will be binding in 
equity, although the right turn out to be | 
on the other ſide, 142—1 44. | 
But the parties muſt be acquainted 
with the nature of the information 
they can call ſor reſpecting ſuch 
right, 144146. 


; Vide WAGER Conaacrs, 


for purchaſe, not Wr by reaſon of a 


variation in circumſtances, if not ſuch at 
which the party particularly aimed, and 
for which he ſtipulated particularly, 147. 
Examples, 148-151. 
executed and executory, are diſtinguiſhable 3 in - 
reſpect of the ſubjects they may affect, 152. 
executed, will not attach upon things of which 


the perſon contracting is not in en, D 


actually or potentially, l $2—158, 
Examples, 153. 
e requiring ſome new at to give 
them perfection, will attach on a ſubject 
wherein the perſon contrafting, has, at the 
time, no veſted intereſt, 1 59. 


EX. 
Contra, if no new act to be done, 15% 9˙ 


Vide Gran, L.x5SEE, Covenant. 


to o perform things naturally impoſſible, i is void, 
160, 161. : 
Diſtinction between dings naturally 
impoſſible, and thoſe which are only 
impoſſible to the parties contracting, 


ſtances, 1614. 
Vide Couxr of Equity, 
DAMAGES, | 
| _ © impoſſible,” its ſignification in equity, 163. 
muſt be not only naturally on, but alſo 
morally fo, 164. 


to do a thing 1 in itſelf unlavful, is void, 164, 
5 4 


unlawful, 165—17 5. 


by throughout England, are unlawful, 
and therefore void, 166. 


void, 167. 


Place, 167, 8 


by reaſon of their particular cies 


In what ſenſe 7 may be deemed 


s keſtrictive of trading in any particular way in 


not to exerciſe a trade within a limited period, . 


Contra, if, not to o trade within a certain 


* 1 3 mw But 


: 
; 
| 
| 
i 


I. Ry anc. 


0 
1 
| 
7 
1 


* 3 && 15 


* 1 But it muſt be entered into for 2 
ſufficient conſideration, which it is 
] beſt ſhould . _ the Tace of 
. | „ 0308; 9. 
and a bond if for theſe purpoſes ene 5 

270, l. 


Vide EqyiTY, Court of, Assvursrr. 


fimoniacal, void, 177. 
s, militating againſt the principles of morality N 
and public decorum, are void, 18 3 


vide WAGER. 


By „ having a fraudulent object i in view, are yoid, ; 
5 185. 
5 As to cheat government, 18 5. 
W, to impoſe upon third perſons, though fair 
[. as between the parties, are unlawful, 186. 


Vide AVCTION. 


r  reſpeRting things eokibHed from being ſub- 
" of contract by ſtatute law, void, 186. 
Vide Bons. 


6 


1 more e than legal intereſt, is void by I 2 

Anne, ſtat. 2. cap. 16. 188. 

by a bankrupt, or any perſon on his behalf, . to 
Pay 


x8 m . N 


$4 pay a creditor for Ggning his certificate, 
void, 188, 9. 
Although the money paid be for the 
benefit of creditors, n. | 
Exception, 194, 5. 
ſor inſuring lottery tickets, void, 195. 
to induce the omiſſion of GTG, i the do- 


ing of which is a duty in the perſon with 
whom it is made, is unlawful and void, 


e 
Vide SHERIFF. 0 


to incourage unlawful acts or omiſſions, is 


void, 196. 


vide Box, Ass0MPs1T, Wacrr, oy 


reſpectings things prohibited to be contracted 


about, are, in ſome inſtances, ſuffered to pre- 
vail, after they have been executed, 201. 


Vide PROHIBITIONS, GaminG, Mover, 
Baxxkurr, LOTTERY, n 


to do wlawfal, act may be reftinded,  -, a 
diſtinguiſhed from the ſecurity for perform- 


ance of! it, 207 - 209. 


Vide Annuity Aer. i 


or agreement verbal, not t determined or ex- 
D einne 


IN D E * 


— by * put into o writing,” 218 
—221. 
the object of which is TY is cold, 231. 
wantonly affecting the intereſt or feelings of a 
third perſon, are void, 232, 3. 


Vide Wack ConTRACT. 


wantonly tending to the introduction of i in- 


decent evidence, void, 233. 


85 diſtinguiſhed into executed and executory, 


234. 


8, their ſeveral Pig defined, 234, 5. 
5, applicable to all rights, real, Perſonel, and | 


mixt, 235. 


35, their ſeveral natures, 2 36. 
8 expreſs, defined, 236. 
1 —— defined, 2 36. 


Vide TyTEHEs, Rreirals, Exexrrios, 
| Covenant, LEASE. 


- Vide InTexTION, Covexaxr, Aerion 
aon the Cafe. "4 25 


3 implcative defined, 245258. 


* 


Vide BatLvexT, GRANT, Lass xx. 


8, are either ſirople, or abſolute, or conditional, 
338. 
fimple, i its nature, 259. 9 "» 
3 conditional, 


„„ 


conditional, its nature and effect, 2 59, 260. . 
conditional, with a reference, 261. 


Vide Coxprrions. 


s, are written, or unwritten, 269. 
Foundation of the above diſtinction, 
r 
the conſideration for which is an at that will 
produce the compromiſe of an intended 
Jaw (uit, will ſupport an action at law, or a 
fvit in equity, 303, 4. : | 5 | 
s, conſidered as ſuch in equity, ariſing out of — on 
inſtruments having a different co at aw, "i 
313329. . 
Vide Eqgrry, Court of. 


may be made out, in equity, by proving kt - öͤö́—ꝙꝑrͥ 
" Poltivet, 319. x Te i 
8 . Sens A 
from? the nature of which equity will infer 
an n agreement, 320. ; 


Vide Eaurrv, Court v 


ol made out in equity, by proving an in- 
ſtrument, from the nature of which, equity 
vill infer an agreement, 323, 4. 


Vide Cons1DERATION., 


I. N u 1 . 
as it was defined by the Roman _ what, 
3345, 5. EE | | 
s divided, by that law, 1 into nominate and! in- 

nominate, 335. 


ſounded upon a prior moral obligation, is not 
5 uudum pactum, 351. 


N NupuM PacTuM. | 


may, at any time before; it is to be executed, be 
reſcinded by the parties, if no third * 
concerned, 412. 


Vide EXCHANGE, LAS, AGREEMENT: 


| may, in ſome caſes, be reſcinded by one cof the 
parties alone, 415. 
executed and conſummate, if in i the power of 
a third perſon, or contingency to give it 
perfection, cannot be reſcinded by the Kr. 
ties, 415. 416. 
cannot be annulled after the | time for perform- 
ing It F but it may be releaſed, 416, 


Vide Reuzase, 


is diffolved, and the party vadisr obligation 
diſcharged, if the perſon to be benefited | 's 
the occaſion why i it is not carried i into exe· 
cution, 417. —.— | 


Vide Convrecon; Covenant. 


1 N DU E N 

And the party bound to performance, 

will be in the ſame condition, as if 
the agreement had been fulfilled, 

5 41 9, 420. 

Vide Rich. 


of a lower degree, may be determined or an- 
nulled, by accepting a contract of a higher 
degree for the ſame thing, 423. 


Vide Bonn, Jupounr. 


s of equal degree, do not extinguiſh or deter- 
mine each other, 42 3. 424. 


vide STATUTE Staer, Joponenr, 
Rrconp. 7 


A diſtinction to be obſerved. between 
reciting and corroborating a parol 
contract, and Putting them Le 

ſeal, 425. 

entered into by deed, cannot be diſcharged or 

annulled by parol, a,  * n 


Vide Box, Covenaxr. | 


ede where a wrong or default ſuble⸗ | + 
quent, together with a deed, give an 
action to recover damages, 426, 7. 


| Vide ParoL AGREEMENT, PaRoL Evi- 


DENCE, 
15, 


— RIO 
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15, s, generally, diſſolved by the right lh obliga- 


may be annulled 0 or altered by act of che legit 


may be diſcharged by the act of God, , 446, 7 


how enforced. 


not properly fraudulent, in he ſenſe of deceit, 


2 infected with fraud on the face of i it, is void at 
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EC WW E-* 


tion meeting in the {ame perſon, 4 38. 
Examples, 4 38. 444. 


Vide Bond, Morvas Dzprs, Mantaor. | 


| ONE, 444, 5. 
Examples, 445, 6. 


Examples, 447, 8. 
- - - - = by any collateral fatisfac- 
tion agreed upon, 451. 
But the act NE a third perſon will not vary 2 


ir, ibid. 


Vide Exzevrory CONTRACTS. 


may be relieved againſt on the ground of 
inequality and impoſed hardſhip on one 
party, 2 vol. 145— 149. . 


vide Covxvavr, Nrexssrrr. 


+0805 as well as in equity, 2 vol. 149. 


Vide ParTICErs SITION Mann, 
INADEQUACY o or PRICE. 


from 


15 * N D E * 


from which it is prima facie ſelf evident, that 
one of the parties muſt have been entrapped, 
will not ſupport an action, 2 vol. 159. 

void, on the ground of fraud, is both at law and 
in equity conſidered as a ſecurity, to the ex- 
tent of the real value of the thing contract- 
ed about, 2 vol. 159, 160. 
entered 1 into under the impulſe of fear. 


Vide F EAR. 


s originally oppreſſive,: as well as thoſe gained 
through fear, may, by ſubſequent acts of 
the party impoſed upon, be rendered — 
ing, 2 vol. 163, 4. 
As by confirmation, ibid. 
Contra, if confirmation fraudulently 
obtained, ibid. 164 . 
fraudulent, as againſt third perſons, parties to 
an original contract, but not fo to the 
fraudulent agreement. 


| Vide Frau. 


or agreement underhand, although procured 
after marriage, if made in fraud of a third 
"Pom will be ſet aſide in 7 2 vol. 
"FP I, 3. | 
Same law as to a 196 deceived by her 
huſpand, ibid. 173. 25 
Or 


1 N D 1 K. 


| ' Or on the doing ibid. 174. 
And in theſe caſes of underhand agree- 
ments, in caſe of marriage, a perſon, 
5 though particeps criminis, and not 
urged to what he does by neceſſity, 
will nevertheleſs be allowed to avoid 
his own acts, 2 vol. 174, 5. 
But a diſtinction is taken where the 
Yu agreement is made between the hul. 
band and wife only, and no third "of 
. ſon is impoſed upon, ibid. 175, 6. 
in | fraud of a third perſon, i. e. where * i 
actual fraud, cannot be rendered binding by 
Aa ſubſequent promiſe o or ratificayon, Ibid, 7 
:- 1 1 1 N | 
5 — — is not n by being 
. aſſigned over to creditors, 2 vol. 176, 7. 
Exception to the above rule, ibid. 77 
181. 5 


vide Carcninc BAROAIXS. 


entered into under an undue influence, and 
under circumſtances from hence it may be 
inferred, that one party had an advantage 
over the other, will be {ct aſide ! in equi, 
2 vol. 189, 190. ; 


n . 


to hide by the deciſion of a court of Ie 
on the merits. 


Vide Cover © OF 4 


pe e an eſtate directed to be fold before 

a maſter, will be void, 2 vol. 191, 2. 

to Rifle a proſecution for felony unlawful, and 

cannot be executed in equity, 2 vol. 192, 3. 

Contra, as to an agreement reſpecting 

fraud, ibid. 1 

Sed quere, for the caſe ſtated in ſupport 
of this diſtinction, does not go that 
length, 2 vol. 193-195. 15 

entered into by truſtees in behalf ol em- 

{elyes. 


Vide Bancalns. 


may 35 ſet de, 3 in equity, by ci of mit- 5 
take, where the point miſtaken is the cauſe : 
of the agreement, 2 vol. 196, . RE 4: 


Vide IonoRANcR of Value, 8 
MISAPPRERENSION, CONCEALMENT. 


ceſpeRting perſonal things, and laying i in da- 
mages, is remediable in law only, and not i in 
equity, 2 vol. 21 5. 


Vide Egyity, Courts of: 


1 N D E K. 

to merit the interpoſition of a court of equity 
in its favor, muſt be fair, juſt, reaſonable, 
bona fide, certain in all its parts, mutual, 
uſeful, made upon a good or valuable con- 

. fideration, not merely voluntary, conſiſtent 
with the general policy of a well regulated 
ſociety, and free from fraud, circumvention, : 
or ſurprize, 2 vol. 221. 


Vide ConceaLMeNT, MascoxceerioN. 


entire, and inequitable in part. N 
Vide Equrty, Court of. 


| unteaſonable, exorbitant, and made with a 
perſon of weak intellects, will not be _ 
cally decreed i in equity, 2 vol. 227. 8. 


V ide EXORBITAN cy of Price, | 


upon equal terms at the time when it is enter- 
ed into, will be carried into execution ſpe⸗ 
Ciffically 1 in equity, however unequal it may 
become afterwards, 2 vol. 232, 3. 
not being made bona fide, is, in equity, a good 
_ objection to 1ts not being carried into execu- 
tion in ſpecie, 2 vol. 233. | 


| Vide UxcraTanty, MoroaLiTY. 


merely ren,” and without conſideration, 
>... will. 


IND E X. 


In not be executed i in Werle in equity 
2 vol. 242, 3. 
Contra, if it be for a juſt cauſe, ibid. 


274. 
Vide Covenant, ConvIDERATION. 


perol, and e confidetaaicn i importing a 


equity, 2 vol. 257, 8. 


190k 2 vol. 2 59 260, 


Vide Srreirie Exzcuriox. 


not waived by laying dormant, if 2 good rea- 
ſeon aſſigned, 2 vol. 266. 


cuted, 2 vol. 275 3. 


' Conftruttion 


| af co and agreements, defined, 370. 


the parties to o them, at the time of their 


truſt, ſpecifically carried into execution in 
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by tenant for life, though ſubjecting him to 
be called to an account for waſte, decreed, 
in equity, to be by him ſpecifically e exe- 


er 
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- ought not in any 
caſe to carry either beyond the intent of 
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of the words of # Uhittbat: ſhall, in | equity, be 
ſuch as will give it effect to the full extent 


intended, if 8 1 will i in Fr cent 1 1 * 
* ee ox Eons: 
. Vide Tue. TY © TT 
N of a contract, as to the manner of its opera- 
tion, may vary according to accidental cir- 
cumſtances falling out after it is entered in 
to, and before its completion, 30. 
8 "Fl vary, according to the man- 
ner in which it is carried | into 
effact, 380, 1. ey 
| of the ſame words i in the ſame inſtrument may 
be various, if they are applied to different 
- ſubjects, according to the nature of each 
JuljeQ, 381, $ 5 


Vide Worps, 
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which PIP *% maker of the 1 | 
_ expounded to intend's an mens is not to 
be favoured, 389. „„ 
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ng Vide SURRENDER, . 
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_ Vide AnczsroR, Conrnacr, Cove- 
var, Equity, Courts of. 


Coppbolder 


s *. Win by his agreement, and may, 
in conſequence thereof, loſe her free bench, 5 


cannot de attached i in ſhocks, 176, . N 
1 not e diſtrainable, 3 555 3 * 


Court of Chancery, | 5 
beide Cnaverax, Court * 5 


a a court of « equity, priarily decreed 7 in ger 7 


fonam only, 2 vol. 9. 
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will * to a decree, if either the perſon 
9. 10. 


Vide Eobirv, , Court 1. 


Court Equity. 
eee if of. 551 


Courts of Law. 
Vide : Law, cu . 


Covenant? 


«(vide InzanT) | 


entered into 5 a woman, Wells: marriage, 
| binds her after taken huſband, 123. 
chat leſſee ſhall have the corn growing on n the 
land at the end of the term, 1s a good co- 
venant, 156, 157. 
to ſtand ſeiſed of lands to be after purchaſed 
dio the uſe of another, is void, 159. 166. 
of the leſſor may take effect as a conſtruc- 
tive agreement by the leſſee, 241, 242. 
| parol, taken as an agreement, 244, * 
for quiet enj en covers only nh in- 


cumbrances, 379. | 3 
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che import of which is doubtful, may receive 
a conſtruction from che acts of ine cove- 
nantors, 38 5—387. 
for quiet enjoyment will not be broken by an 
ejectment brought by a ſtranger, for ſuch. 
conſtruction would be to intend an abſur- 
dity in the covenantor, 390. 1 
to ſave harmleſs againſt all perſons, under- 
ſtood againſt a lawful entry, upon the fame | 
principle, n 
Contra, if againſt a Bete certain, ibid. 
in a deed to ſave a forfeiture; in nature of a 
condition or defeazance in a bond, ſhall be 
| conftrued favorably f for the covenantee, | 
398, 9. 8 
1 conſtrued according to the a intent, as 5 
i appears in the context, 403—405, 
the performance of which is prevented by the 
command of the covenantee is diſcharged, 
418, 419, 
not diſcharged, by auen up the deed, if 
not Wear 425, 6 
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Vide * 1 


if Nad impollible oy the aft of God, dif. 
charged, 446—8. 
But if the intent can be performed, i it 
ſhall, 448—4 50. 
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a common Jaw, entitled the covenantee on 
breach to damages only, 2 vol. 2. 


as to n execution thereof in a. | 


Vide kann, Court = 


to inveſt money in land, may be cd by a 
"i igel equal eſtimation, 2 vol. 125, 6. 
A. - i — — 92 „ ei, 2 2 by the 


FOR 341 


covenantor ſuffering lands A Lo value 
to deſcend, 2 vol, 126, 7. 
Mo urther obſervations on aki head, bis 
127 —129. 
But the lands purchaſed na be af the 
| ſame nature as thoſe 1 to be 
y bought, 2 vol. 1275 8 
Money deviſed, no farsfadtion far fuch ; 
land, 2 vol. 1 


5 60 inveſt money in land, will attach u upon n lands 


bought at ſeveral times, under the notion of 
being purchaſed i in par rr, 2 yol. 
7 So: 
But this lien will not "fallow duch pur- 
chaſed lands into the hands of pur- 
chaſors or mortgagees, 2 vol. 131,2. 
Contra, in the hands of a dene, 2 . 
ee a 36 
And ſuch purchaſed lands will not be 
3 zee 


4 N 'D . 


ſubject to the debts of the covenan- 
tor, 2 vol. 132, 3. 
to ſettle lands on the covenantor's heir, will 


attach upon lands deſcending __ on from 


that anceſtor, 2 vol. 13371134. 

Quzre, if not as an hed "RO 
_. ,1- ance, and not as a lien, ibid. 134, 5. 
to turn intereſt, on a mortgage, not paid into 


"2 principal, relieved againſt in equity as frau- 
dulent in the ſenſe of "impoſed 2 


2 vol. 146, 7. 


againſt the ſtatutes of uſury, will be relieved 5 


againſt in equity, 2 vol. 148, * 
5 operating 15 way of penalty. 


Vide ConTRACT, 


* 
n * 5 


nin a . that leſſee ſhall reſide on the eſtate, 
will not be relieved againſt 1 in equity, as * a 


nal, 2 vol. 209—212. 


to convey copyhold to 8 child, will not 
be carried into ſpecific execution 3 = 


ps merely voluntary, 2 vol. 2434. 
on which, an action at law will lie to recover 


real damages, not deemed Wn in 


equity, ibid. 251254. 


fine, decreed, in equity, to be executed ſpe- 
cifically by the huſband, 2 vol. 271, 2. 


by huſband, that he and his wife ſhould levy . 


24 Creditox 


4 „ „ 


E N W 3 £ 


| Creditor 


agreeing to take leſs than his 4 if paid at 
2 a day, his debtor will not be relieved againſt 
Paying the whole, if the debtor fails of * 


2 at the day, 2 vol. 213. niet) 
Wet if TED new _— Y piven, ibid 
pak 
- Creditors, 
| | Compoſition with. 
; Vide Fxavp ConTaacr: 


Damages 


may bn edged againſt a man a 
_ ſoaking morally not within 15 power, 
n 16 3. 


given for payment i a debt. » 
N CongpzRATION, 


Deed? 


1 * D E X. 


(vide Non-saxx Mrstoniz) 
ſeveral, made at the ſame time, to elfect one 


object, ſhall be conſtrued as one a TH 
beer 410, 411. 


Devite 8 
: vide Witt) | 
by infant of his perſonal eſtare, may _ ake bis 


bond good, 37. 128 1 


| made i in execution of marriage . miſt a 
purſue them ſtriftly according to their legal 
— 2 vol. 55. _ 


: Diſtreſs, Pow of 5 
(vide RrNT-C RA) 


1 Do ut ves, 
ü in the Roman ; law, deſcribed. 


A Do ut facias, 
4 in the Roman law, deſcribed, 336, 7. 
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ment, 29. 


Vill relieve: a weak man from his contract, x 


or harraſſed, or rendered uneaſy, 32. 
vill aſſiſt creditors in making the ſeparate 


will not make a decree againſt a feme covert, 


* Di . X. 


Drunketineſs 
no © ani as pc a contract pr agree- 


Vide Equi ITY, Courts of. W | # 


Contra, if occaſioned by management or 
contrivance of the perſon contracted 
with, * EH 


 Eleſtion, 
Vide Harm. | 


Equity, ca * 
practiſed upon by impoſition, 31. 
property of the wife, liable to the fatisfac- 
tion of their debts,” 102, 10g. 


having ſeparate eſtate, for 3 of a ſum 
of maney generally, 1. 105. 


will 


* * *. 


will decree the heir of tenant in tail having ; 
power to leaſe, to carry into execution a 
covenant for a leaſe, 127, 128, 


V ide JonT-rax ant, Conrracr. 


--- carry into execution a contrat for lands 
ſtated to be tythe free in a particular, al- 
though the lands be A cg to A on 

7 an abatement of price, 148. 
So, if the particular ſtate a manor, and 

there be not one, 149. 

Contra, if expreſsly Rioulated that he | 
lands are tythe free, « or that there is 
à manor, 150. + 
will not decree a ſpecific execution of a con- 


property of another, 161. 
in deciding on bonds to reſtrain troding, ad- 
vert to the object of the bond, whether da- 
mages or a penalty was intended, 171, 2 
will not retain a bill for an allowance for at- 
tending as a puffer at auctions, 186. 


Vide Fraups Statute of, Mera _ oF 
"RO" PURCHASER, SALE, SOLI- 
| EITORS, Srreirie Exxcurion. 


conſider themſelves as not t reſtrained 1 the 
ſtatute of F rauds, from carrying parol agree- 
ments 


tract by a man, to ſell eſtates that are the - 


1 N D E. x. 


8 ments ſpecifically i into execution, when there 


is no danger of fraud or perjury, 292—312. 


will carry an agreement into ſpecific execu- 
tion, though not in writing, if it de con- 
. by che defendant, 292—294. 


vide Poor Aenszurur. 


- = = not eq decrey the ſpecific execution of a 


parol agreement, given in evidence to rebut 


fraud attempted to be practiſed in enforcing 
a written agreement, 294, 5. 


x ll decree the ſpecific execution of a parc 5 


1 part performed, 29 31 2. : 


Vide PERFORMANCE, 


4 1 » * * - 2 * A ju . * $i 5 Sohn mar- 
2 riage treaty, for payment of: a portion, writ- 
den but not ſigned by the parent of one 


of the parties, who holds back fraudu- 


lently with intent to entrap the parties 


into a e nn . n 298, 
299. #481 


will deere the ſpecific 83 0 an 
agreement made out by a letter under the 
hand of a third perſon, if proved to be 


written with defendant's aſfent, 299, 
vil infer an PER; from any written 


inſtrument, 


FS 


Pe. 
. 
8 


1 N D E. x. 


1 expreſſing 2 intent of the 
parties to ſtipulate for ſomething collateral 
to that which the inſtrument itſelf, e 
| facie, imports, 31 3. 3¹4. 


Vide Bonp, Wnseur of Aung. 


will imply an agreement, Som a 8 re- 

leaſed, diſcharged, or defective in law, where 

ſo to do, will produce juſtice between the 
parties, 314—317. _ 

_ Vide Aavonuner, CnosR in Alain, 

Awanp. 


| will imply a an agreement, by one holding 2 
benefit under a leſſee, to join him in re- 
newing, the leſſee undertaking to ſecure 

to him who holds under him the ſame | 
benefit under the new leaſe, 320. : 


Vide ConTaAcr. 


will, by intendment, preſume circumſtances to 
have conſtituted part of an agreement, the 

_ exiſtence of ſuch circumſtances being ab- 

ſolutely neceſſary to have effected the ma- 
nifeſt intent of the parties, although no po- 
ſitive evidence of their exiſtence is extant, _ 
324, 5. 

vil, from a ſubſequent tranſaction, raiſe an 

* 


1 * D Kk x. 


agreement acceſſory to a precbeht tranſ- 
action, where circumſtances warrant wen 


an inference, 325—3429. 
Vide Rxckirr. Ws 


Wil not, unlefs under particular G antes, 
decree the ſpecific execution af a covenant 
under ſeal, if merely voluntary, 341, 2. 
conſider the eſtabliſhment of the peace of a 
family, as a good conſideration to ſupport 
an agreement, 7 OOTY: | 
the compromiſe of a doubtful right, 
= M good foundation of, and conſideration for, 95 
ang agreement, 363, 4. oh 
will compel the execution of a voluntary | 
Contract, when it is a meaſuring caſt be- 
tween an executor and heir at l in favor 5 
of the heir, 369. a Rs 


Vide Inver PRETATION. 5 


will relieve parties againſt cheir words uſed i in 
4 | contradts, when they would otherwiſe ope- 
rate in events, which, could they have been 
foreſren, would have been excepted, 393, 4. 
will decree the ſpecific execution of a parol 
agreement, in part executed, the object of 
which is to alter a Witten agreement, 


„ * 


I N. D E X. 


But a very clear: proof: of. ſuch parob 
agreement will be 554 429, 
430. 

Further obſervations on this ſubject, 
Fi #8 


Vide Pinot Lyxor. 


5 began to aſſume a juriſdiction 3 as to the ſpe- 
_ cific performance of agreements in Edvard. 
6 4th's time, 2 vol. 4, 5. 

But their juriſdiction therein was not 
ſettled until Charles the 2d's time, 

2 vol. 6, 7. 

5 alone, can decree a _ execution of agree- 
ments, 2 vol. 7,8 


Vide Count or Cnancray. 


5 collaterally and: in nnn of an agree 
ment, judges concerning matters not origi- 
nally within its juriſdiction, 2 vol. 10. 


will decree any contract that ought in foro 


 conſcientie to be performed, 2 vol. 10, 1 
. 
A e agreement wies a | ſecond wife, 
3 there bei! a firſt wite Ying, | 

2 vol. ibid. | 
will not decree 3 but will decree a an 

agreement for a ſeparate maintenance in 
nature of it, 2 vol. 11. 

0M _ 


£5 #4 N D E 2 


vill TYRE an agreement reſpeRing copy- 
holds, 2 vol. 12. 14. 

- - =- - - - in ſome caſes, where there is no 
remedy at law, 2 vol. 14. 15. 

exerciſe a diſcretion, in caſes of. agreements, 

and conſequently if there be any material 

| objeftionsto carrying an r contract ; 

into execution, 2 vol. 14— 16. 


will nor, unleſs in particular . dectes 


a ſpecific execution of an agreement where- 
on damages cannot be eden at law, 
Z 


Inſtance of an exception, bid 

F arther obſervations on chis bead ol 
Equity, 2 vol. 179—19, 
require, that he who applies for their aid, 


| ſhall have performed all that was contract. 4 
ed for on his part, 2 vol. 19. 


Nor will his having been prevented by : 
the act of God, be any excuſe for not 
| having done ſo, if he had time to ac- 
compliſh it, 2 vol. 20, 1. 
The practice of courts of equity and of 
lav, ſimilar in this reſpect, 2 vol. 21, 
22. „„ 
Exception, where the party coming for 
aid has performed pr of his agree- 
ment, 


o 


ment, and is in no _— is not in 
ſtatu quo, 2 vol. 22—26. 
take a difference, in reſpect to carrying into 
execution agreements on marriage, and 
other agreements, in reſpect of the rule 
above - mentioned, as to performance be- 
ing ſhewn on the us of the 2 apply- 
ins 2 vol. 26—28, 
| Exception to this exception as to mar- 
rige agreements, 2 vol. 28—31. 
will decree part of an agreement, where other 
part of it is rendered illegal by the legiſ- 
lature, between the time of entering into 
it, and its performance, 2 vol. 31—33. 
vill, where the entire performance of an agree- 
ment is prevented by the act of God, or 
. decree a part performance, if the 
vendee is ſatisfied therewith, 2 vol. 4 3, 34. 


Vide PURCHASER. 


decree a Hecific execution of contracts and 
agreements for ſale, Sc. upon the principle 
that the vendor, Fe. is, by virtue of the 
contract, become a truſtee, 2 vol. 38. 
on application for a ſpecific performance of 
Covenants, decree it or not, according as 
the intention of the parties appears to have 


been to rely and depend upon the ſecurity 
Vor. II. FF of 


1 N D E X 


of cha e covenant only, or otherwiſe, 2 vol. 


Vide lurur. 


nt a render under an executary. a agree- 
ment, as a truſtee for the vendee; and all 
perſans having claims upon him (the 

vendor) as ſubject to the conſequences 
that follow from that e 2 vol. 

| $7, 6 Jo 


Vide Boy: haben; Joni. 


Cxxorron, Non roa, Venver, 
. LanD. 


ITE - money, e to be hd out in 
and, as land, and vice verſa, 2 vol. $3, 4. 4 


Vide ExzcuToRs, bes 


But this ous of equity only apples 
where the contract to do either is 
poſitive; for if there be a power of 
_ election, in one of the parties, ſame 
circumſtance muſt be that evinces 
an election made, or the fund will 
be taken in its proper ſhape, 2 vol, 
ny TOON 
And the agreement mich; effects the ; 
enen. muſt be ſuch as the 
| —_ parties 


1 N DE N 


parties are entitled to carry into exe- 
cution in a court of equity, 2 vol. 
95, 6. 


vide Monzy, Covars or Law. 


al decree the f. periße execution of an agree- 
ment, notwithſtanding the inſertion 
therein of a penalty in caſe of ä 
formance, 2 vol. 136, 7. 
Exception, if the object of the agree- 
ment be damages only, 2 vol. 137, 


= = - if new matter come out reſpecting an 
5 agreement, againſt whieh a decree has been 
made, ſupport the agreement on an appli- 
cation by other parties not bound by che 5 


former deeree, 2 vol. 138—140. 


at law to aſcertain it, 2 vol. 140, 1. 
will, on an agreement for a purchaſe of land, 


the 3 bd o ſtipulated, 2 vol. 


take care that there are uſual covenants in 


9 


F if a queſtion of fact ariſes on a bill for ſpecific $2 | 
execution of an agreement, direct an ye 


5 "0 135 5 
| "Comin if the contract reſpect a perfonal 
= A 
BY --- - dacres a loſing as well as a beneficial 5 


2 bargain, 2 vol. 142. 3 
BY 4 - relieve 


th relieve againſt unreaſonable contracts 
or agreements 2 vol. 143. 
On refunding what has been bona fide 
paid, and making allowances for im- 
provements, Sc. ibid. TY 


Vide UNREASONABLENESS, FrAuDU- 
| LENT, CONTRACT, 


will on relieving againſt an inequitable ad- 
vantage taken in a bargain by one party, 
decree ſuch party to refund what he has re- 
ceived more than is due, 2 vol. 1g. 
will not ſet aſide a bargain on the ground of 
inadequacy of price. 


| Vide Inapzayacy of Price. 


. 2 en ati a contract entered into un- 
der the impulſe of fear. 


Vide F. EAR. 


will betty errors in their proceeding, not- 
withſtanding any agreement of the parties 
reſpecting them, 2 vol. 190, 1. 
require the party, filing a bill for perform- 
ance of a contract, for non-performance of 


which a penalty is recoverable at law, to 
waive it, 2 vol. 204. 


will not ſuffer any advantage to be taken of a 
Fa, 


penalty, 1 the ſubſtance of a contract may 
be obtained without levying it, 2 vol. 
204. 
ICDL DEG 5c) 0 af - = f_I ee com- 
Penſation can be made, ibid. 205. 

Dres where the agreement operates 
by way of penalty, unleſs compenſa - 
tion can be made i in m ibid. 
205-207. 


ſeems to operate by way of penalty, 


„ 
So it is where a condition, 3 pe- 
nal in its effect, is voluntary, and in 


2 vol. 213, 214. 
Vide Cazprros. 


Parties to a trial at lav. to aſcertain the da- 
mages, 2 vol. 214. 


2 vol. 216. 
Vide ConTaacr. 


Same rule, where contract, vhough "Q1 


does not uy do ſo, ibid. 207— be 


favor of the party to ſuffer x it, 


will ne lud the penalty of a bond | for | 
performance of covenants, after ſending the 


cannot decree the Wa of a contract 
reſpecting perſonal things, if the agreement 
be denied, and the relief demurred to, 


Aa 3 Contra, 


| 
| 
! 
in 
j 


= 15 N D E X. 


Contra, if the Allet be not Jemurred 
to, but the fefendant anſwers, 2 vol. 


216. 


And i the agreement be 4 in IA 


anſuwer, and proved by one witneſs 


= only , the court will make an order to 


upon the equity reſerved, ibid. 


Exception alſo to this rule, where mat- 
ter of fraud is mixed with the da. 


mages, 2 vol. 216, 217. 


Or a ſpecific execution is neceſſar y to 


do effectual juſtice, ibid. a 17-220. 
Vide ContRAcT. 2 ö 


: will not ben, relief, 1 1 is 
entire, and incquinaþle in part, 2 yol. 226, 


7. 


will not make a decree, * will be vain and 


nugatory, or n that which will be 1 
Ne 2 vol. 2 235. 


Vide Movev. 


will, in caſes of truſts, fraud, * . 
carry contracts into ſpecific execution, 


which are extinguiſhed and gone at lan, | £ 


2 vol. 254258. 


==. carry an Sgrorment vn, a Kube 
and 


„ 


PY 
. — 1 


— 


5 32 2 Wo 


1 1 5 1 1. 


and his etnldren, made with a view to a 
juſt and proper family arrangement into 
execution, although the father uſe his 


4 ooereive 872 88 to 1 8 * 2 vol. 
264, f. . 


will decree a perle execution of an ee, 
ment, notwithſtanding it be objected, that 
the party ſtipulating had no intereſt in the 
thing contracted about, at the time of en- 
tering into the agreement reſpecting it, 
2 vol. 265, 6. 


| Notwithſtanding i it be * from the 


parties own ſhewing who files the 
bill, that he had not a Los title to 


the thing to be conveyed, ibid. 


| | = = = = = the ſpecific performance of 1 mar- 
riage articles, notwithſtanding a charge of 
adultery er clopement poliively made. 


2 vol. 266, 7. 


/ of an agree- 
ment, e it refer to foreign cuſtoms : 
= ſages, 2 vol. 267, 1 3 
) though 
one party be | in 8 if it be done i in 1 2 fair 185 
manner, 2 vol. 2688. 5 
| vill, when the public intereſt concerned, de- - 
cree a ſpecific execution of an agreement, 
<< a 4 although 


| 
\ 
1 
©] 


N 'D E * 


although all perſons concerned are nat par- 
ties to the ſuit, 2: vol. 268, 9. 5 
will decree a ſpecific. execution of a contract, 
notwithſtanding it appears that the party 
bound cannot alone, and without the aid of 
others, perform wha. he bas ee. 
2 vol. 271, 2. | 


Vide Covananr, Conraacr, 


£250 > 26055) 2 . UG aces a 25 5 notwith⸗ 
ſtanding the time limited for performance 
of it is elapſed, 2 vol. 372, 4. | 
will decree the ſpecific execution of a contract 
made with a perſon who afterwards becomes 
a lunatic, againſt the truſtees of an cſtate 
contracted about by him, 2 vol. 27 3, 4. a 
TY Contra, if the legal eſtate in | himſelf, = 

ibid. i 


Vide Codes Vorunrenv, Ser- 
Err EXECUTION. 


Error 
7 effential 1 in contracts, i Its nature, I 905 151. 


Evidence 
0 of an agreement in equity. 


Vide Faurrr, Court 45 Conraacr, 3 


EN U n 


at law, and in equity, generally governed * 
the ſame rules, oy" 


Erception 


i end indented, is an agreement, 2 1 — " 


240. 
Obſervations hereon, ibid, 


Erebange FE: 


of land, by deed, may, before entry, be . 


alle by deed, 41 3: 


Ex change e Goods, 


” whence i it aroſe, : 


Erxecutors 


of every . implied in himſelf, 138. 402. 
8 and teſtator eſteemed ſo far the ſame perſon, 


that the former may permit a ſet-off to a2 


debt due to the latter, 440. 


of the vendor of an eſtate, may, by bill in 


equity, compel an agreement for ſale to be 


ſpecifically executed by the heir of the ven- 


dor, and the purchaſer, 2 vol. 83, 4. 
included i in a truſt to lay money out in land, 
| | although 


n 4 * . 
*S © | 
— N — — N 3 * r | — 
It et : * —_— 
- — ap; Wu 2 , 5 . . * 8 — de pm nent pn 32: 


E NED . 
although not named in the 3 vol. 91 
BTR CHEN 
Vide Banca 25 Truſtees. 


Executory Contratts 


at common law, were in general conſid ered 
only as perſonal ſecurities, and the non- 
performance thereof entitled the party in- 

zured thereby to damages only, 2 vol. I. 


Vide Covzxaxx. 


fell under the zuriſdiction of courts of equity, 
which deal with the corrupt conſcience of £4 
the party refuſing. to perform what he has 
 Ripulated, 20. 3. 

_ were, in ſome caſes, enforced ſpecifically at 

common law, 2 vol. 5 | 


Vide Eobrrr, Courts of. 


- are conſidered 1 in equity, as executed from the 
time of their being entered into, unleſs 
ſome other time Frames 4 for execution, 
2 vol. 55—57. PID 
And this rule extends not only to a 
vendor, but to all claiming | in under 

him, ibid. * 


4 Vide CopyuoupaR, Eqwviry, . 
3 Erorbitancy 


1 N D E X. 


Exorbitancy of Price, 


| uncoupled with circumſtances of fraud, has | 


not yet been determined to furniſh a ground 
for a court of equity to refuſe to decree a 
| ſpecific execution of a contratt, 2 vol. 
228. 


ee if the party in alen favor 


the price is taken, is incapable of 


performing his part, both literally and 


effectively, ibid. 3 


Facio ut des, 
in che Roman law, deſeribed, 336. 


- Fatio ut Facias, | 
in the Roman law, deſeribed, 336. 


F ear, 


5 occaſioned by unlawful viglencs by c one party 
to a contract towards another, is a good 


ground 


9 = L E 
* — 0”; n ü w 5 
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ground of equity for ſetting aſide an agree- 
_ 2 vol. 160—162. - 
Or; by a third perſon, if e were 
cognizant of it, ibid. 5 
nite trom a juſt awe or dread of a third * 
ſon, being a lawful ſuperior, and exerciſing 
his authority for a juſt end, will "= inval- 
date a COTE 2 vol. 162, 3. Y 5 
vice Contract. | 


F elony. 


| Contradt to ifle a proſecution for i it. 


Vide Coxxaacr. 


Feme Covert 
cannot avoid fine on ground of dureſs, 22. 
cannot, at law, bind herſelf or her huſband, = 
by any contract or agreement for money 
| borrowed, or the like, 59, 60, 
Contra, i in equity, if it be for neceſſa- 
FE oat ara al #; 
Or, if ſhe has ſeparate property in cruſt : 
in real or perſonal eſtates; of which 
a court of equity will take notice, 
and give effect to her contracts re- 


: e it, ibid. | 
Although 


1 N Di E. X 


Although her truſtees do not join, un- 
leſs their aſſent be made eſſential by 
the deed creating the truſt, 60, 61. 
55 But to conſult the truſtees is always 
prudent, 62. | 
8 aoquicſetnoe- in a court of Mm will 
1 as a virtual. een of ſuch 
truſt fund, ibid. 1 5 
s engagement affecting the truſt Fad, may 
be inforced in equity, although her huſ- 
band out of the reach of proceſs, 62, 63. 
and her truſtees will be compelled, in equity, 
to apply the produce of ſuch truſt fund to 
the 3 of her general engagements, 
63. 64. 
8 agreement with her huſband CON TRA this 
« truſt property, operates as an — TE 
b4—73. 
And the law is now held to be the 
ſame, although no truſtees are inter- 
poſed. | 
; Vide Box. 


may, by acts done after e determined, 
render her contracts, piling her coverture, 
efficient, 73—75. | 
may, if her huſband FOR abjured che realm, 
ue or be ſued at law, 75, 76. 


| And 


* * N * 1 


And the law is the ſame if he be tranſ- 
ported, 76. 
Or, if ſhe marry an alien enemy, 77. 
living as a feme ſole on a ſeparate mainte- 
nance allowed her on a feparation after mar- 
riage, may be ſued on a contract for goods 
ſold to her, 77—80. by 
| having ſuch a ſeparate eſtate, and vide apart 
from her huſband, has a moral capacity of 
contracting in the fame extent at — as if 
ſole, 8 1. 
As by bond and judgment to ſecure an 
annuity, 8 1-8 9. 
The principles of the adjudication i iy 
which this point has been — 5 
5 diſcuſſed, 89108. Sap 1 
bo may bind her huſband by her contradts where 
has aſſent may be preſumed, 1 
's difability to contract, a firſt n of the 
common law, 97. : Co 
Vide Equity Courts off Law Courts 
| of, SePaRaTE ESTATE, SEPARATE 
| MarnTENANCE, CONTRACT. = 


entering jointly. with her huſband into an 
agreement for the benefit of her eſtate, will 

be bound thereby, 108. 5 
may diſpoſe, by: with of her ſavings out of pro- 
perty, 


* N U N X. 


perty, ſhe has a ſeparate intereſt in "op aſſent 
of her huſband, 111. 
aſſenting in chancery to an agreement by her 
huſband to convey her lands, will be de- 
creed to carry it into execution, 124. 
But the money ariſing therefrom in 
truſtees hands, will not be liable to ; 
her huſband's debts, ibid. 
permitting her huſband to receive the intereſt : 
of her ſeparate eſtate, is conſidered in equity 5 
as having abandoned it to him, 421, 2. 
But this may be rebutted by parol _ : 
to the contrary, 423, * 
cannot, ; by a bare contract or deed, alter the 
nature of money realized, 2 vol. ; 
may come into the court of chancery, and 
conſent to take it as perſonal eſtate, 2 vol. 
„ Ss - - — —U— —— - = 4 
conſent to the diſpoſal of money to be laid 
out in land, and ſettled on her in n fee, Sc. 
9 vol. 287, 8. ö 
9 5 — - F%%5ù56W and 
conſent to the diſpoſal of her huſband's 
money to be inveſted in land, 2 rol. LY 


Vide RzLEASE. 


Feoffment. 


— oe—_ — —̃—ꝙ%ꝙðe —y-ꝝ— 
o 
* 
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Feoffment, 

Vide Non-sanz MEMOR1z. 
Forfeiture. 

Vide LxsszE, ConTRACT. 

Fraud. 


vide Lssxx, Moxroackr. 


collected or inferred from the nature and cir- 


cumſtances of a tranſaction as being an im- 
poſition and deceit upon other perſons, 
parties to the original contract, not parties 
to the fraudulent agreement, furniſhes a 
head under which contracts are relieved 
. in equity, 2 vol. 164—176. : 


Vide Coxrxaer. 


in a contract, in lod of perſons who ſtand 


in a relation to be affected by it, or the con- 


ſequences of it, furniſhes a head of equitable 
relief, 2 vol. 167— 170. 


on a compoſition with creditors, by deſtroying 


the equality, which was the inducement to 
the creditors to come into it, relieved 


_ againſt in enen, 2 vol. 170. 


in 


N D E % 


in ah caſes, need not be upon an article 
contracted for expreſsly, 2 vol. 170, 1. 

„ agreement reſpecting it, in the ſenſe of im- 
poſed hardſhip, a diſtin& head of equitable 
relief, 2 vol. 145—149, 


Vide ConTract, ConcEaLMENT, 


FRAUDULENT. 


F rauds, ; Sratute 5 


its object, 269. 
deterred courts of equity from retaining ſuits 
for the ſpecific e execution of 1 Agree- 
ments, 270, 1. 


conſtrued not to attach upon parol agree- 
ments, which are in their own nature free 
from all danger of fraud and perjury, 271. 


Examples, 272—275. 291. 


Vide SALE judicial, Purcuas, Mas- 
TER in Chancery, SOLICITORS, Eqyt- 
TY, Courts of. 


held not to attach upon an agreement reſpe&- 


ing city orphans, 27 Lo 
in conſtruction, applies to all agreements, as 


well thoſe made on marriage, as thoſe on 


 fales, Sc. 27 6. 


3 Re a nd as wall to agreements 
Vol. II. B b reſpecting 


1 
bs. 
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 ſpeRting. ſecurities pens as ſales of land, 
ibid. 

„ as to agreements not to be Deine! within 
a year, does not affect agreements reſpect- 
ing lands or tenements, ibid. 


provides, that an agreement or memorandum 


thereof ſhall be in writing, Sc. 277. 


vide Warrixo, Siovixo, LTT ꝝ, 


Equity Courts of, PAROL AGREE- 
MENT, 


» 


Free Bench, 


Vide Corrnoupem, | | 


Gamellers 


not relieved, in equity, as tO money loſt and 
Paid, 2 vol. 1805 1. 


Gaming, 


: when money loſt at play not recoverable, 202. : 


Policy, „ 
Vide Monzv.. 


contract, 


contract, diſtngvidhed 1 ſecurities given at 
gaming, 2079. | 


Gaoler. 
Vide AsSUMPSIT, 


Grant 
{vide Non. "SANE Memory) | 


will not attach upon things which are not in. 
the poſſeſſion of the grantor, either actually | 
or potentially, 153. 

of diſtreſs in lands to be purchaſed i in future, 
15 void, 120. . 


Vide Disrarss. 


do attorn ſor Lois to be purchaſed, a void 
attornment, 153. 154. . 
will not transfer any * which the *. 
has not at the time of the grant, 154. 
that an obligation to be hereafter made ſhall . 
be void, is not good, 155. 
will not transfer or incumber har; in which a 
man has only an inchoate title gr intereſt, 
185. 1 5 1 5 
Vice Ixpveriox, INSTALMENT, 

J : 


1 N D E X. 


| of all the tythe that the phieſon ſhall have i in 
ſuch a year, is a good grant, 156, 
of authority to demiſe for years lands, the 
grantor ſhall afterwards acquire, is a good 
W 
or leaſe of tythes to a pariſhioner for a year, 
not good, qua ſuch, unleſs by deed, but 
may be ſupported as an agreement, 236. 
of a thing, ſhall, by implication, include what- 
ever is N for the . of it, 
256. | 
of trees, includes leave to come and d fetch them, 
257. 5 
= of land, implies a grant of a way to it, ibid. 
. to lay leaden pipes, includes the right to enter 
and dig to mend them, ibid. "© 
3 ſhall receive a reaſonable Ae, 37758 , 
although conceived in general terms, ſhall, D £7 
' aol Onan be applicable only to things 
in which the grantor. has a right of dif- 
pofal, 388, 


D E XI 


a 7 36 N | * - 4 


| Half Blood, 


is an equal objection to being heir to money 


agreed to be laid out in land, as to HY 
heir to the land itſelf, 2 vol. 107109. 


Heir 


a a copyholder, where bound by act of bis 5 


anceſtor. hy 


Vide Axe exsroR. 55 


in Rey Engliſh (i. e. youngeſt fon) b bound 
by the act of his anceſtor, and decreed in 


equity to convey purſuant to by anceſtor” s | 


agreement, 115. 


5 » where his anceſtor was only tenant foi life, : 


decreed to perform an agreement clearly 
| beneficial to himſelf when entered into, 
115—123. | 


Vide Trvaxr IN Tau. 


chiming under e which kink 1 exe- 


cuted by a ſettlement. varying from them, 


a taking other eſtates of his anceſtor by de- 


viſe, ſhall be put to his election, 2 vol. Lo 


—4 
of the huſband . to money of A wif 


ſtipulated to be inveſted in lands, although 


Bb3 no 


E 


no proviſion made reſpecting it in failure 
ol iſſue of the marriage, 2 vol. 94. 
of the half blood. 


| . FLAKE B.00D. 


| Heirs ale. 


in a ſettlement, do not include grandſons by 
the ſertlor' 8 daughter, 3 93. 


Ideotey 


7 may be taken advantage of © on the general 
_ iſſue, 11, 12, . 


bebte 


incapable of entering into contracts or agree- 

- ments to bind themſelves or * own u pro- 
Perty, 11. 

are competent to acquire property by a ar- 

tive title, | | 

| Vide ConTRACT. | 


bound by acts done i im court of record as fines, 
Teuer, Sc. . 
„ et Vide Luxaric. | 1 
Ignorance 


I N D E K. 


Janorance of value 
reſpecting a claim, capable of being preciſely 


aſcertained, is a ground, in equity, to ſet 


| aſide a contract, entered into under an idea 

to part with ſuch claim, upon conſideration 

of having the full value in exchange, 2 vol. 
197 —200, TE, 


And a ratification of ſuch a contra 
made under the like conception, will 


not alter the caſe, ibid. 1 99. 


Vide Contract. 


 Inipoſibility, 


Vide CoxTracr. 


Jnavequacy of Price, 


a ſtrong inducement to a court of equity to 
ſeize upon any other circumſtance, as a 
ground for refuſing their aid to enforce the 


execution of a contract, 2 vol, 76—7g. 


abſtracted from all other conſiderations, is no | 


ground, in equity, for ſetting aſide or re- 
_ keving againſt a contract, 2 vol. 152. 


Contra, if it be an inadequacy founded 
on circumſtances that ſhew the party 


Bb4 not 


Sr es. - 


FF lo rn Ea 


1 * . X. 


not to have contrated freely 2 vol, 
152. 5 
As, if it were entered into . the i im- 
pulſe of diſtreſs in one party, known 
and taken advantage of by che other 
. 2 vol. 1 52—1 56. 


63633 Auuvrrr. 


founded v upon an impoſition, practiſed 10 the 
buyer on the ſeller with regard to the value 
ol the thing in contract, is a ground to ſet 

aſide the bargain, 2 vol. 156, 157. 
furniſhing ſelf-evident demonſtration, from 
the intrinſic nature and ſubject of the bar- 
gain itſelf, of fraud, ſeems to furniſh a 
ground to invalidate a contract i in equity, 
2 vol. 157—159. Py 


Vide ConTaaor. 


Inconvenience 


general, a Colitions reaſon in law, for admit 
| ting a miſchief in particular, 23. 


Indufftion, | 
gixes the ſeiſin of eccleſiaſtical promotions, 
previous to which no grant can be made 


by 


I N D E. X. 
by che owner to transfer or Wer it, 
„ 


Inkant 
cannot avoid a fine, recovery, or ſecurity of 
record, after he comes of age, 21, 


property by deed, not of record, 32, 33. 
Such deed, therefore, abſolutely void, 
ibid. 


able, otherwiſe. void, 33. 
Vide SURRENDER. 


. ha incapacity of a mixed nature, partly phy 
cal, and partly moral, 34. 


ibid. 


lodging, ibid. 


not of greater value than the leaſe, 35. 


ax, ibid. 


under an incapacity to grant or convey his 


But conveyances by act of TK void * 
not as againſt an infant according to 

their effect; if there be a ſemblance 
ol benefit, then they are only void- 


bound * his contract for an apparel, &c, 
—— — promiſſory note for board ana 


= - = ASA leſſee, if he enter, provided the rent 


» - = = > = = Covenant to ſerve in huſban- 


fngle © 


- > —— . — . 
. . ̃ —A!iU eo So ra, 5 


MK N n 


- - - - - ſingle obligation for a ſum ar 
tually laid out in neceſſaries, ibid. : 

- - - - - - - a preſumed agreement, ibid. 

his power of contracting at law, does not ex- 


tend further than for neceſſaries, education, 
and lodging, 36. 


not ſubject to debt contracted as a trader, 
r 


for repairing houſes, ibid. or, 
by a ſtated account, ibid. or, 
by a covenant to ſerve, ibid. 


Vide Box n ſee N Davis. 


: bound | in n equity : to pay money lent to ii 
and applied by him | to pay debts for neceſ 
ſuries, 37. 


mall have the 1 of all contrafts entered 
into with him, for the incapacity is con- 
fined to him, 38, 39. 


Vide MARRIAGE Conraacr: : 


_ may make his leſſee his tenant, c or at hi elec. 
tion, a diſſeiſor, 40. 


vide Cnaxcknv, bonnes. Max klacr 
ARTICLES, | | 


covenanting, with conſent of ber err 
"i 1 


— 


. 


her inheritance, ſhall be bound in equity, 
48. 


Vide MarRIact ARTICLES. 


54. 
2 Vide Conraaer. 


reſtrained from getting —— by a per- 
petual injunction, 134. 


money realized, 2 vol. 124. 


probably be decreed to have the 1 
paid 2 2 vol. 240. 


Jnrolment 


truly, how it — 21 n, 


| Inflalment, 
Vide INDUCTION. 


in conſideration of a ſettlement to convey 


* 
. 
4 
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ſemale may, by her marriage agreement, 
wave her right to dower and thirds, 53, 


- — 2 8 * . Si e 


being a mortgagee, engroſſing a ſettlement | 
of the ſame lands without giving notice, 


cannot effect any change 1 in 1 the character of 


82 SJ WA. > 


tenant in tail, remainder in fee to himſelf of : 
money to be laid out in land, would not 


of an annuity, not ſtating the conſideration 


Intention 


I. NA DU BE 


Intention | 


of parties, ts the principal key to the con- 
ſtruction of inſtruments, and the clauſes 
| therein, 243, 4. 


vide Bonn. 


2 contract or agreement, is col- 
8 lected from external ſigns and actions, 


| 372, * 
The ſigns of the intentions of men are 
words or actions, 574. 


Vide Worps. 


3 1 an agreement, may he! evinced 
either from the nature of the covenants. 
compared with the ſubſtance of the agree- 

ment, or from the nature of the contract 
on which the covenant or agreement ariſes, 
conſidering who are the parties, and the ob- 
Jett of ſtipulating, 2 vol. 41. 


Vide MARRIAGE ARTICLES. 


Intereſt 


kw upon the loan of money, and 1 not ſpe | 
cified, ſhall be according to the value of 


forbearance 


1 


E DD K. 


forbearance in 5 country where the tranſ= 
action ariſes, 407, 8 
on a mortgage, may be reduced by parol agree- 
ment, 427. 


Interpretation 
of contracts. 


Vide Consraverion. 


Joint-tenant 


ſurviving, will not be compelled, in equity, 


to perform the ne of his co joint- 


tenant deceaſed, 129. 5 
Exception, if the agreement amount o 
a partition, A... 


Vide Banoain ano Sar. 
Jointure. 
Vide PoxTron, atv. 


Judgment 


obtained, determines a contract for the ſame 


_ lum, 423. 


in one court, is no bar to Judgment i in an- 


other, 424, 3 


Judgment 5 
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Judgment Creditor, 
loſes his lien upon lands, by his debtor enter- 
ing into an agreement for the ſale of them, 
2 vol. 58. 
Contra, if the conflderation of the agree- 
ment inadequate, ibid. 58—60. 


Labour, 


p effect on the ancient community of | 
Dae, * 


Land 


: drected to be . into money, is taken, i in 2 
equity, as land, 2 vol. 83, 4 


Law, G * 


iftinguiſh between the ſeparate maintenance, 
and general 3 of a feme Covert, ; 

102. e 

recognize the principle of equity, that money 


by articled to be turned into land, is land, 
2 vol. 104—106. ji 


Leaſe 


LS + = 


__ - Leaſe 
(vide Tyrnxs) 


gift of the trees, 243. 
weeks, 375. 


ibid. 
my be diffolved, 413. 


Vide Covenant. 5 


Legacy 
: payable by infant executor. 
: Vide Assur. 


Leſſee my 
for life, joining infant reverſioner in alienation, 
will not Wy expoſe himſelf to a for- 
feiture, 59. | 


the preference, 133. 


nant for a year, 135. 258. 


8 „ 


without impeachment of waſte, amounts to a 
1 ber twelve months, is only ſor forty eiglit 


for a twelvemonth, good for the whole 1 1 


of a prior leaſe, witneſſing a Gab one, 
without diſcovering his own, concluded 
thereby, as aſſenting to give the former 


for a year holding over, is conſidered as te- 
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may plead, © that leſſor _ nothing i in the 


I N D E X. 


land at the time of the leaſe made, 153. 
2 50 Vide Earrrv, oye of. 


Letter 


| will amount to an agreement, nd bind the 


N ſigning it, if another act thereupon, 
eee wr 
Contra, if the party ini the benefit 
of ſuch letter; was ignorant of its 
exiſtence at the time when he did 
that on which he founds his claim to 
the benefir of it, 290. 


to be ſet up as an agreement, muſt contain 


the preciſe terms of the contract at large, 
r 


written by a third perſon, with conſent of 4 


party, will bind the latter under particular 
circumſtances, on heh 6: 


| Lottery | 


office-keeper, paying money to the infuree, 


cannot recover it raped 202, 3. 


" 


may be RY advantage 7 on the eee 


iſſue, 115 12. 


after 


1 N D E x. 


| after a contract entered into reſpecting an 


eſtate of the lunatic veſted in truſtees for 


him, no bar to a bill for ſpecific execution 
againſt the I 2 vol. 273. 


Lunatit 


incapable of entering into contracts or r agree- ; 


ments to bind himſelf or his own pry, 
10 11. 


competent to acquire popery by a ieee 


title. 
Vide Conaacr.” : 


8 bound by acts done in a court of record, as 
Ines, recoveries, We, 21... 


may be a party with the attorney general, | 
or his own committee, to a bill for avoid- 


ing his own acts, 27. 
5 ought to be a party where the bill is to com- 


pel the performance of an agreement made | 


+..." with him, 28. 
bound by acts done in lucid en, 29. 


„oz. II. Cc Marriage 


— —-— — — K AP; r 


may plead, * that leſſor had nothing in the 
land at the time of the leaſe made,” 153. 
"OP Equity, Court of. 


Letter 


| will amount to an agreement, ind: bind the 
perſon ſigning it, if another act e 
287289. 1 Bc noms) | 
Contra, if the party claiming the "IN 
of ſuch letter; was ignorant of its 
exiſtence at the time when he did 
that on which he founds his claim to 
the benefit of it, 290. 
to be ſet up as an agreement, muſt contain 
the preciſe terms of the contract at large, „ 
l 5 
written by a third perſon, nh 5 of FU, 
party, will bind the latter under particular 
circumſtances, 299. 8 


| Lottery 


office-keeper, payigk money to the inſuree, 
Cannot recover it back, 2 202 3. 


Lunaty 


may be taken | advantage of on the general 
after 


 D VE LE 
after a contract entered into reſpecting an 
eſtate of the lunatic veſted in truſtees for 


him, no bar to a bill for ſpecific execution 
againſt the r 2 vol. 273. 


Lunatit 


incapable of entering into contracts or agree- 
ments to bind himſelf or his own property, 
10, 11. 1 | TS FE, 
competent to acquire property by a derivative 
title. | 
Vide ConTaacr. 


bound by: 205 done in a court of record, as 
| fines, recoveries, . 
may be a party with the attorney general, . 
or his own committee, to a | bill for avoid- 
ing his own acts, 27. 
| ought to be a party where the bill! is to com- 
pel the performance of an n made 
Wich bim 29. 
bound by acts done i in a lucid intervals, 29. 


ter 


voz. II. cc garriage 


Marriage 
alone is not conſidered, in equity, as a part 
performance of an agreement made be- 
tween the parties themſelves, although it is 
ſuch to bind a third perſon, 309. 


Vide CONSIDERATION. Ky 


S was by ſome conlükered, as ſuch an 
act, as extinguiſhed any contract or agree- 
ment previbuſty exiſting between the huſ- 
band and wife, 440, I. | 
Contra, if as to a matter to take effe 
_ after it is determined, 443, 4. 5 
80 a  diftin&tion \ was taken at ns be- 
' tween a promiſe, which was not to be exe- 


cuted until coverture determined, and a | 


E Promiſe. to be executed during coverture, 5 
: 442—444- ly aa 4-4 
_ Vide PROMISE, Bon, Anke zur. 


* 


E arriage articles | 
binding on an infant, 44. 

„„ Vide Pon riox. 
entered into by an infant for ſettlement of her | 
own real eſtates not binding, unleſs ſhe has 

2 ſettle- 


xD 8 t: 


a e of which ſhe takes poſton , 
and avails herſelf, 5o. 


. precluding an infant from acquiring to > herſelf 


any property, real or perſonal, would be 
void as unreaſonable, 50. 


| will be enforced by chancery . an in- 
fant, in favor or his wife, bringing an ade- 


quate portion, 51.53. 


. InraxT, Fravps, Statute of, 
WIr. "+ 


carried. into, execution by tric ſettlement, ; 


though not penned i in that manner, becauſe 
otherwiſe they, would be frivolous, 383, 4. 


diſtinguiſhed, in equity, from other agree- 
ments, in reſpect to the rule that the party 
Fe applying for ſpecific performance, muſt 
ſhew that all that was ſtipulated for has 
been performed on his Part, 2 vol. 26— 
5 28. 


Exception, ibid. 26 —31. 


. conſtrued, in equity, to. import a ſtrict 1 
ment, though in terms they limit an intail, 
upon the ground of the manifeſt intention 

of the parties, deduced from the nature and 


objects of the contract, 2 vol. 41, 2. 


| executed in ſtrict ſettlement, although a ſet- 
tlement made thereon, if the limitations 


Ces 


| 
; 


1 N DF E. ©: 
therein do not purſue that form, 2 vol. 


42—44. 
Exception to this rule, ibid. 44—46. 


executed before marriage, and not ſaid to be 


in purſuance of articles, will not be ſer alide 
as not purſuing the articles, though there 
be articles, 2 vol. 45. 
"Contra, if the ſettlement mid to be in 
_ purſuance of articles, ibid. 
No relief in either caſe againſt pur- 
chaſers for a valuable conſideration, 
bid. 46« 47: ---- 
hut ſpecialty en are not conſider- 
| ed as purchaſers, ibid. 47—49. 
Exception to the principle as to the 
1 conſtruction of marriage articles, 
Where there is either poſitive or 
ſtrong preſumptive proof, that the 
intention of the parties was otherwiſe, 5 
ibid. 49—51. 8 oy 
_ Vide Hei. 


e he the 8 in PL 
feect purſues the -/ub/tantial objet of 
the articles, and is made with the 
conſent of truſtees, though yorying 
from them, ibid. 54, 5. 4 
; Contra, if the articles executed th a F 
will 


I N D E X. 
ill. to which the truſtees are no 


parties, ibid. '55. 
to what perſons the conſideration thereof ex- 


tends. 


Vide ConSIDERATION, AGREEMENT. 


not waived, by laying dormant, if a | good cauſe 


can be alligned, 2 vol. 260. 


Marriage Brocage Bonds 


are void, as militating againſt the general wel- : 


* of * 745 17 


Marriage Contract, 


entered into with an infant, binds an adule 


e 35 — 50, Nes 


„il be decreed == 


in ß, 39, 40. 


for the ſettlement of the property of 8 par- : 


ties, is acceſſory to the "cps contract, ” 
the marriage, 42. „ 


Vide Eaurrr, Courts of, Conrracr. 


Marriage Settlement 


| reſtrained, in the conſtruction of equivocal i 


words, to the children of the then marriage, « 


393. 3 
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to whom the conſideration thereo of extends. 


N D344 a 4 is £3.43 ki © i 


Vide ConMDanATION. 


 gpaſier in d 


(vide Purcnass) | 


's s report, as to a purchaſe before him being 
confirmed, the court will carry into execu- 


tion the contract, although the 1 0 of 5 
an n agent bidding ce cannot ot be proved, 274. 


ein 


Barim 


: Vulents non ft injuria, is not applicable 8 


ceaſes of fraudulent or hard bargains impoſed . 


upon one party, againſt which equity re- 
lieves, 2 vol. 1% 


- - = - - = = > - - applies, where parties 
are criminal: in __ degree, 2 i 1 50. 5 
1 


vide GAMESTERS, 725 


 Biſapprebenſion, 


by a party of the value of his right, is a I 


ground to ſet alide A contract in Equity, 
e 


iſcon: 


1 N DN E X. 


Mittonception, 


N  FI7 


ariſing from a fortuitous concurrence of cir- | 
cumſtances, furniſhes a ground to refuſe 
the interpoſition of a court of equity, in 


decreeing the execution of an 1 agreement, 
2 vol. 225, 6. 


Contra, if there be a ground of equity 
: 9 cqungerhalance that deft, 3 2 vol. 
261, 2. | 


 Witlrepreſentation, 
either as to the thing agreed about, or perſon 
on whoſe behalf the agreement is made, is 
a good objection to a court of equity de- 
creeing a ſpecific execution of an Ace- 
— ment, 2 vol. 222—224. 


Contra, if there be an equity. to coun- | 
terbalance that defect, ibid. 261, 2. 


Vide ee 


| Wiſtake, 5 


where it furniſhes ground to ſet aſide a con- 
tract, 2 vol. 196, To 


5 Vide Covrraer. 


04 5 


if the effect of i it be to diſpenſe» with a . 
feiture, is no plea in equity to a bill for 
ſpecific execution of ': an 1 agreement, 4 2 e. 

3. | n 

„ if equally ſo of all the parties, übe not Kavi 

ground to impeach a ring in ee 

2 vol. 263. 

, if wilful, and ariſing from leg will bs no 
ground for relief in equity againſt a con- 

tract, ibid. 264, 5. * 


' Woney, | 
| how it came firſt to be introduced into ufe, 


1 5. „ 
vide GD = 


: paid on a gaming policy, cannot be recover- 3 
„ back, 20 „ 1 
- - - by way of merelt on an tod con- 
tract, may, as to the exceſs, be recovered by 
action, 205. | 


Vide Bax KRUPT. 


' paid on an Heosl Sit may, if it be re- 
ſcinded, be recovered back, 206, 7. 
to be paid by reaſon of a contract, ſhall be 
paid i in the currency of che place where it is 
to be received, 407. OT 


Vide [IqrzR2r. 


„ X. a 
to be inveſted in lands, ſuffering Aa loſs, the 
parties intereſted therein muſt contribute 
equally, 2 vol. 79—8 . ag 
to be laid out in land, is, in he ws taken as 
land, 2 vol. 83. : 
== =- == - > = = = may be in three pre- 
dener, ibid. 86. _ 


In the hands of the perſon bound by 
the truſt, ibid. © | 


Mixt with the general fund of the per- 
fon ONES o alter its nature, 
ibid. 

In a particular fund in dhe hands of 85 
mY rruſtees, ibid. 87. . 
e —— the perſon | 
"ual by the truſt, ibid. 98 

In no particular fund, but mixt with _ 


the general fund of the 9 con- 
8 .. 


in either of theſe predicaments, i iS, in equity, in 
favor of the heir of the perſon entitled to it, 
as againſt his executors uniformly conſider- 
cd as land, 2 vol. 87—91. 100-104. 
Notwithſtanding the perſons appointed 
do lay out the money die before it t be 
done, 2 vol. 91, 2. 4” 
Although the limitations in a a marriage 
ſettlement, go no further than to the 


heirs 


— 2 2 
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Or the money be to be N out with the 
conſent of the huſband and wife, and 
one of them dies before the Maney is 
inveſted, 2 vol. 95-98. 
Contra, if the truſt determines before 
the period at which the tranſpoſition 

zs to be made, 2 vol. 192—104. 

Nor is it neceſſary that the confidera- 
: tion of the ſettlement ſhonld extend 
tothe heir claiming the Oy, 2 vol. 
104. 


to be turned into land, recognized as land | in 


courts of law, 2 vol. ce 8 --- 
- — 3 - = - not W to debts, as 
perſonal aſſets, 2 vol. 105. 


4 Vide Tzvanr By THE Cunres. 


—— 4 8 I will paſs in in a will, under ge- 
neral words, as part of the teſtator' > real 
= eſtate, 2 vol. 109—111. 8 


vide WiLL, TENANT ! in Fee. 


may be taken as money, by 


the agreement of all parties entitled to the 
| beneficial intereſt therein, 2 vol, 122, 3 


ep 2. 2. vol. 123. 


the 


LN N N 5 


\- = = - = che remainder! in fee, in which 


is veſted in a perſon under an incapacity of 
affecting his real eſtate, cannot be re-tranſ- 
poſed during ſuch diſability, 2 vol. 124. 


Vide Fur Covert, INFANT. 


ns.  - mx be ſatisfied by a deviſe of | 

an ehulealoin intereſt of the ſame nature as 

is contracted or articled to be en or 

ſettled, 2 vol. 125. e N 

But chere muſt be ſuch piradiiences 
accompanying the deviſe, as evince 
the intention of the teſtator was to 
: Op the claim, 2 vol. 126. 7. 


Vale Coven ANT. = 


* 


o by laid out in land to be ſertled i in fee, vil, 5 
5 on application to a court of equity, be paid 
to him who will be entitled to 55 land in 
bees 2 vol. RET 
Same rule in equity, where the perſon 0 
0 have i it is tenant in rail, remainder 
in fee to himſelf, ibid. 2 36, 7. 


Vide Fru Covꝛar, Inzaxr, 
EA Oe to be ſettled in "rail: - 


formerly decreed to be paid to tenant in 
tail, 2 vol. 240, i. 
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Contra, according to che preſent prac- 
tice, ibid. 241. 


Vide Puxchaszk. 


 MWortgvge 
by huſband and wife of her eſtate, made dur- 
ing coverture, will be made effective by 
her acquieſcence after coverture determin- 


ed, 74. 


Vide Fravps, Statute o, InTerzs, 
| Covenant. 


v - gyortgagee | 


prior, being wittieſs to a ſubſequent mortgage 


_ deed, without giving notice, aſſents racitly 
: | that the latter N ſhall be perferred, | 
5 5 5 


contracting for pre-emprion « of the mortgaged 


eſtate, may loſe it by abandonment, 420, 1. 


for a valuable conſideration, not bound by 


articles of agreement for fale of the eſtate 


mortgaged, previcully' entered i into, 2 vol. 
005 I. 7 


; lending money at five per cent. but agreeing 


to take four on punctual payment, will, on 
non-payment, be decreed the five per cent. | 
2 vol. „ 


FPother 


1 


Mother 


acting as dmicitraccix for her huſband, may 


bind her children, 123. 


and guardian, decreed, in equity, to execute 


articles for ſale of timber, 124. 


'utuality | 


wanting in a contract, furniſhes a deciſive ob- 
jection to the ſpecific execution of it in | 


| equity, 2 vol. 233, 4. 


But it is ſufficient, if it be mutual at 
”." the. time when it is entered into, 


2 vol. 234, * 


- Putual Debts 


; where the ſums are equal, RODEN the debts 7 


are of the ſame nature, may be extinguiſh- 
ed by reciprocal compenſation, 20. 
where the ſums are unequal, may be ſet off, 
the leſſer againſt the greater, 439. 
Contra, if the parties be not 3 
and creditors to each other in their 
own right, 440. 


vide Bal Bond, Exzcvror. 


. Necelity, 


Wy "ke * „ 
44 IEEE te 


Necettity, 


if taken an age advantag e of, fur- 


niſhes a good ground | in equity for relief 
* a contract, 2 vol. 147, 8 


Non⸗ Sane Memory, 


no Plea by one nen compos himſelf to an obli- 


_ gation, I 8. 


3 — — — toan aftion 
| en the caſe, 18. 


e . to a deed, 


| feoffment, or grant, 18, 19. 
Vide ASSENT, 


Note of Hand, 


(4 - 1 


without conſideration, is, as between the 


en to it, nudum paltum, G 
But ceaſes to be ſo when negotiated, 
being then not governed by the mu- 
nicipal law, but by the law merchant, 
in which the want of conſideration | 
Dy no eſſential defect, ibid. 


5 given under the im pie of fear, created by 


the 


TP EL 


the perſon receiving it, will be relieved 
againſt in equity, 2 vol. 161, 2. 

But may be made valid by a ſubſequent 
confirmation, 2 vol. 163, 4. OD 
Contra, if confirmation fraudulently 
obtained, ibid. 


| Notice; a 


Vide PuRcHASkR. 


Nudum Pattum 


defined by the Civilians, $32; -; 
not. applicable to a deed under ſeal, 3 3 3. 


vide Warrmic. = 


is a term n derived to us from the civil law, ; 


334. 
Its origin and application among the 
Romans, 334. 338—340. 


Vide Box, Norz or Haxp. 


Occupancy 


53 E X. 


Occupanty 


gave a right of uninterrupted enj oyment to the | 
firſt taker, 1. 2. 
x explained by : a . ibid. 


Dfice, 


as to purchaſe of one, 207. 


ads 


in the Roman ela, were innominate contradts, 0 


| 337- 8 
divided into thoſe with a conſideration, and | 
thoſe without, ” © » 3 


Vide Nupum Perun. 


Parol agreement 


permined to be proved, both at law and in 

equity, as circumſtantial evidence to con- 
troul a written agreement, where to reject 
ſuch evidence, would prevent che detection 
of fraud, „ 


„5 3 for 


n . 

for purchaſe of eſtates, in part performed, can- 
not be ſo far impeached as to lay the party 
open to an account for the profits received 
under the enjoyment, 302. 
will be admitted, in equity, to rebut an equity 
ariſing out of a written agreement, 4.27, 8 
will be admitted, in equity, to ſhew ht a 


written agreement has been waved or varied - 
in the terms of it, 427, 8 


Vide I NTEREST, 3 Court of. 


Parol Evidence 

not received to add any thing to an agree- 

ment in "Wy which 1s complete, 4 31, 2. 
Vide Bond. ; 


may be given, in | equity, « on a bill for ſpecific - 
performance, to ſhew that ſomething in- 
tended to have been inſerted in an agree- 
ment, has been omitted by miſtake or fraud, 
432. 

Examples and obſervations 432—4 37.7 


Vide EVIDENCE. jo 


Particeps Criminis, 


is no anſwer to the relief prayed againſt a con- 5 
tract, infected with fraud or impoſed hard- 


a 4,1 . 
r EY 2 We * y © : 2 * A tte K * — - 
- N 22 S 4 - POP 65 — ants 
2 . r 


2" Þ N D E X. 


ſhip on one party by ne 2 = 149, 
150. 


Vide MaxiM. 


Part Performance. 


Vide Equity I Courts of. 


5 Payment 


is no plea to a bond, — 


Penalty, 


Vide Eqy1Ty, Court . 


| Performance 


8 in n part, of. an agreement, to take it out of the : 


ſtatute of frauds, may be by beginning to 
build under a parol leaſe, 296, oh lint: 
N laying out money on an eſtate in 
tended to be demiſed, 297. 


= = = hy poſſeſſion deliver- 


ed in purſuance thereof, is ſufficient to take 


a contract o out t of che ſtatute of frauds, 299 
| 301, 


Vide Poss855: ON. 


. 

22 =- - - by conſenting to the 
appointment of a gvardian to a young lady, 

Vith a view to ſuch guardian conſenting to 

a match, 303. 

in part, of a marriage agreement by huſband's 
permitting his wiſe to receive the intereſt of 
her former property to her ſeparate uſe dur- 
ing coverture, 304. 

= = - - by cutting down timber, ibid: 


b payment of money upon the foot 


of an agreement, 504—6. 

Contra, if paid by way of earneſt, ae 
; | Obſervations on this head, $06—508. 
0 agreement for ſale of an eſtate, 
binds the heir of the vendor, 303, Hes 


; Re — muſt be by doing ſomething, that the 


court is ſatisfied would not have been done 


unleſs upon account of the agreement, 309. : 


Vide Pos$85510N, Manntacs. 


. an agreement to let i in a | perſon to 
a ſhare of houſcs purchaſed, not conſidered 
as eſtabliſhed by a parties defiſting from an 
intended purchaſe, in order thereby to let in 
the actual ö to a better bargain, 


310. 


Inſtance of a variety of circumſtances | 
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1. N. . ©, A, 
not amounting to a part perform- 
ance, 311. 


Perſonal Contraft 


diſtinguiſhed from real, in reſpect of execu- 


tion of articles as to Covenants, 2 vol. 
141, 4 | TD 


 Perfons capable of — 


Vide Ivxors, Lunaries, Ixranrs. 


Perſonal Things, | 


Vide Eqyrvy, Courts of, CONTRACT. 


Place 


| appointed for - of a contract, not 


a z material part of it, 268. 
; Vide Tims. 


Portion 


of. a _ infant, with whom her huſband bl 


enters into articles for making a ſettlement, 
will belong to the huſband, as if a ſettle- | 
ment had been actually made, So 

And the equity would be the ſame, 
whether 


. 
whether the portion were in poſſeſſion 
or contingency, 46. 

- = = = - = - - bound by a marriage agree- 
ment, inferred from circumſtances only, 
ibid. Ss 

But the j jointure or ſettlement muſt be 
adequate, 55 not colluſive, 47. 


Poſſeſſion 


delivered ad. taken under an agreement for 
ſale of an eſtate, will be notice to a ſubſe- 
en PURCHASER of ſuch agreement, 


retained by a leſſee, not a part performance, 


to entitle him to a ſpecific execution of a 


further parol leaſe, 309. 


under a parol agreement, no ground to eſta- 
bliſh it, if the perſons that made ir had no 


right to contract, 312. 


Prebend. 


Vide InpvcTIoNn, INSTALMENT= 


 Prohibitions, 


in reſpect; of contracts a are of two forts i in Eng- 


lang, 201. RET 
Dd 3 Viz 
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N M x, 


Viz. ſeth as are founded on general 
| reaſons of policy, ibid. 

- - = - = intended to protect 
the weak or neceſſitous from being 
over-reached or defrauded, 201, 

Effects of this diſtinction, 202— 204. 


Promiſe, 
(vide Assuurstr) 


bow „ diſtinguiſhed from a contract by the Re- 
man law, 334. 

made before marriage, to an intended wiſe, to 
leave her worth a given ſum, is not t extin- 
guiſhed by the marriage, 442, 3. 


Property 


ans, es derived, and how exerciſed in 
an uncivilized ſtate, 1. 
excluſive, what it is, 3. 4. 


is a moral right, and Paſſes by a bare e- 
ment, 2 vol. 0: 


\ 


Purchaſe 


before a maſter, out of the clauſe of ſtatute of oe 
frauds, reſpecting parol contracts and agree- 
ments, 274. 


Purchaſer 


ND E xX. 
0 3 
Purchaſer 
(vide Posskss rox) 


will not be decreed in chancery to complete a 
purchaſe under a decree or agreement, if 
there be any ſubſtantial doubts as to the 
goodneſs of the vendor's title, 2 vol. 34. 

Contra, if the objection be formal 
merely, ibid. 34—37. 


Vide TirLE. 


Receipt 


by huſband for money belonging to kis wife, 
| produced by fale of her eſtate, wherein he 
Promiſed to lay out the money purſuant to 
the truſt repoſed in her truſtee, will bind 
lands in which it is inveſted by him, and 
in his hands, or in the hands of thoſe who 
claim under him, with the Game truſts, 323 
= ab 


Dd4 Aaäecitals 


Recitals | 


in a deed, may amount to an agreement, 236 
—2 238. 


Records 


not to be avoided by any averments, 22. 
of equal degree, do not e each other, 


424, 5. 


' Releaſe 


; ſhall be cxpaidal according to a reaſonable 
5 intent, 384. | 
reſtrained to the particular 0 0 although 


the words, admit of a larger ſenſe, 390.— 3 92. 5 


may either be expreſs or tacit, 416. 


Fach kind explained, ibid. 


45 fraudulent, as againſt third perſons, 2 vot: 16 "3 
by huſband and wife, to the truſtees, of money 


to be laid out in land and ſettled on her 
in tail, will not bind her intereſt therein, 
2 vol. 238—240. 


Bent Charge 


inferred, to be granted by conſtruct: ion from | 


power given to diſtrain for : a ſum of money 
granted, 37 6 


It 


It is immaterial, whether the power of 
diſtreſs be veſted in the ance; or in 
A * 


Bequeſt. 


Vide CoNsfDpERATTON. 


OD. Bequeſts, Court of, 
7 when aboliſhed, 2 vol. 7. 


Reſervation | 
of rent, is an agreement of both parties, 242. 


| Bight 


accruing by virtue of a contract, may be loſt 
-m abandonment, 420, 2 


Vide MozTcaos, Fez Cover. 


Sale 


1 K 0 * 7 


Sale, 


on condition of future payment of conſidera- 
tion, is a bar to a ſubſequent ſale made 
before the time of payment, 154, 155. 
judicial of an eſtate, not within the ſtatute of 


Frauds, ſo : as to * a written contract, 
272, 3. 


Vide FRAUDS, Statute of. 


with liberty of refuſal, may be reſcinded by 2 
"uu — chat nee" 41 5. 


Satisfaition 


by one thing for another thing, not preſumed, 


unleſs both move on the like conſideration, 
54. 


Vide Moxkv, CovzxAxr. 


Vide CoxrxAcr. 


PV Segparate 


8 


Separate Elaate 
(vide Feme Covert, EQuITY Courts of, 
Law Courts of ) 


of ferric covert, not within the ſtatute of Limi- 
tations as to debts, 104. 


diftinguithable from ſeparate property. 


Separate Maintenance, 
diſtinguiſhable from ſeparate property, in re- 
ſpect of the nature of the contracts which 


ought to receive aſſiſtance in a court of | 
equity, e 


Servant, 


5 his . to diſcharge a debt due to ) his 
mme 


Set⸗ off, 


Vide Morva Dzpr7s. 


Sheriff 


5 's s promiſe to 1 1 priſoner eſcape will not 
1 an e 176. 


s bond 


F 


's bond given in oppoſition to 23 H. 6. cap. 10. 
void, 186. 187. 


Vide ASSUMPSIT. f 


- appointing an under-ſheriff, cannot reſtrain 
him from ſerving executions in general, or 


FE his HON 195. * 


Signing. 


within the clot reſpecting written agreements 
in the ſtatute of Frauds, what deemed ſo, | 
283—286. 
os a ſubſcribing witneſs, where the intent of 


the parties is, that the perſon ſo doing ſhall 


be bound, ſufficient within the katute, 
283, 4. 
a written agreement, required! in the ſtatute, not. 
| ſatisfied by the party to be bound, aint 5 
a draft, 284, 5. 0 
required by the ſtatute of Frauds, meant by 
way of giving authenticity to the inſtru- 
ment, and therefore not complied with by 
the name of a perſon being inſerted 1 in the 
body of it, 285, 6. 8 
within the ſtatute, ſatisfied by the party aa 
VWhom a ſuit is preferred having put his 
name to it, if it can be ſhewn that the latter 
has 


„ 


us a remedy alſo againſt the former, al- 
though he has not ſigned, 286, 7. 

by one party, where the agreement drawn up 
by the other, held to be ſufficient, 257. 


Vide LETTER. 


Solicitors 

in a ſuit for forecloſure, agreeing that the 
eſtate ſhould be ſold, the agreement will be 
ſpecifically carried into execution in equity, 
although not in writing, 274, 5. 


Specialty Creditors | 


| are not conſidered as purchaſers i in equity. 


a MaRRIAGE ARTICLES. 


Specific Execution 


of cert; in equity, is by virtue of diſ- 
cretionary power in the c court, 2 vol. 2 59, 
260. 5 
of an agreement, will not be Seeed in equity, 5 
if the party who ſeeks it, has trifled or ſnewn 
a backwardneſs in Performing his pan, ; 
2 vol. 260. 


| - 3 — — 2 — == —— - _- where 5 
1 has lain dormant for many years, 7 © Hu 
Exception 


x vr 


Exception to the laſt caſe, ibid. 
of an agreement, will be decreed, in equity, 


ae” © It operates in nature of a wager, 
2 vol. 261. 


Vide MISREPRESENTATION, Mirscon- 


CEPTION, Mrsrakr, Eaurry Court 
of, Con TRACT. 


9 Statu quo. 
7 Vide Eqviry, Courts of. 


Statute of Frauds, 5 
Vide Faaups, Statute of. 


Statute Staple 


5 will not diſcharge a bond for the ſame debt, 
424. 808 


Statutes. 


5 23 H. 6. cap. 10. 186. 


"Bl Anne, ſtat. 2. cap. 16. 2 | | 
300. 2: c. 30. ſe. 11. 8 209. 
14 Geo. 3. cap. Pe . e 
9 Anne, c. 14. e 
17 Ged. 3. c. 46. 203. 
19 Ged. 2, C. 37. 204. 8 
833 EIN 
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i 

17 Geo. 3. c. 28, 209. 

29-Car. 2. 60 %pn—nœf 

2 Geo. 2. cap. 22. 439. 

8 Geo. 2. cap. 24. ibid. 

16 Car. 1. c. 10. 2 vol. 7, 


Steward 
cannot, by virtue of a general authority to 


make contracts with tenants, bind his lord 
by an en, contract, 129. 


Stipulations, 5 


in the Romy law, whence ſo called, 3 38. 
bow entered 1 3 3B, 9. 


Subjett, 


to which 3 ſentences or r equivocal 
words are applied, furniſh grounds from 


whence "ag may be made as to their 
meaning, 377, ; 


Surprize, 


deduced from the nature of a contract, com- 


pared with the circumſtances of the parties, 


will be a ground to ſet it aſide in equity, | 


2 vol. 200203. 


4 
* 


Surrender 
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1 N De E X. 


Surrender 

I by a perſon nn compos, will not 1 4 con- 
tingent remainder, 112. 

by an n leſſee by deed, void, 33. 


22 in law, void, or not, accord- 
ing to its effect, ibid. 


Cenant by the Curteſy | 


A way de of! money agreed to be laid out in the ; 
purchaſe of e 2 vol. 107. 


Tenant for Lite 
may ſell the profits of his lands, for y years to 
come, 156. 

will be decreed to execute a cones ſpecifi- 
cCully, although. the conſequence will be to ex- 
poſe him to an action of 1 2 vol. 272. 


Tenant in Fee, 


; nekine a leaſe for life, intended for life of 
leſſee, $60, - 


: _ 


KR W N x 


of money to be laid out in the purchaſe of 
land, may have it retained as money or 
land at his election, 2 vol. 112, 113. 

e oo e e eee 


it under the deſcription of money, will be 


ſufficient to make it n as ſuch, 2 vol. 
113. 


Proof, e vol. 113—1 16. 


0 ” , ˙ ˙— . „„ >. —— — — — may 


make his election, as to which ſhape he 
will have ſuch fund continue in, notwith- 
| ſtanding there be preceding particular eſtates ; 


 inefſe, 2 vol. 117. 
And this lies in pared proof, "iy 


* he ſlighteſt circumſtances are ſuficient | 
to ſhew an intention in the owner to 
have ſuch fund conſidered as perſonal 


eſtate, 2 vol. 118—122, 
Taos ibid. 


Tenant in Tail, 


agreeing as others ſhall enjoy "his . 
bound thereby, 112. 


vide cuavernr, Couar or » EquiTY. 


Vol. II. 1 cannot, | 


. ne 


AS. 
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And whether i it ſhall be wad or money, 
being a matter of election in him, 
his intent reſpecting it lies in Parol | 


2 — = AE — LL 


„ pans Hons 


EM . ⁰·w- - 
cannot, by his agreement to alien, bind his 
iſſue without fine or recovery, 125. 
Contra, if iſſue partake of the recom- 
pence for ſuch agreement, 126. 
Exception, if there be no intail de fatto, 
but only an agreement to intail; ibid. 
Or if it be copyhold, for that is not 
| wine the ſtatute de donis, ibid. 
CCTCTTCTCT > a charge or 
diſpoſe of laſting 1 improvements, 127. 
making a leaſe for life, intended for his own 
life, 400. 
of money to be laid out in land. 


We: Monty. | 


Cerm 


of) years raiſed for a particular purpoſe, i in pur- 
ſuance of marriage articles, ſhall not be aſſets. 


to pay debts that do not affect ty inherit- IH | 
ance, 37 2. 1 


-Time 
annexed to the performance of a contract, not | 
_ eſſential, but modal only, conſequently a 


breach in reſpect of it does not —— the 
| ſubſtance of the contract, N 1 


Title 


1 VN D E X. 


\ 


Cine 

ok Vide tene än. 

under a will of lands may be good, although 

the will be not proved in Chancery — 
the heir, 2 vol. 35. 36. ; 


| good, to a probable iz is ſufficient 


ground for a decree in equity for a ſpecific 
performance, 2 vol. 37, 8. 


Crade. 


Vide CONTRACT. 


80 Traffic, 
Aa neceſſary. blixchetcs of property and re- 
1 3 e 4. 


Trees, 


on lands entailed, cannot be . ſevered ſus 
death of tenant in tail, * a purchaſer 
from him, * 


Truft,. 


to raiſe money out of the profits of an eſtate, 
implies a ſale, if the ſum cannot otherwiſe | 
be raiſed in time, 37 wy 


kes  Trufiees, 


r u Wa 


Cruſtees. 


Vide BAROAIN. 


Crulis. : 


Vide Conraaer, voluntary, Sc. 


| Eytbes. | 
Vide GRAN T. 


Uncertainty, 


is a decifive objection to the ſpecific execution 
ol an agreement in equity, 2 vol. 233. 


Anreaſonablenets, 


in thet terms of a bargain, is'no ground to ſet it 


aſide in equity, if the parties are competent 
to contract, and no fraud is practiſed, 2 vol. 5 

-Y 44 5 5. — + 8 
Contra, if there be ny fraud in the tran i 

e ibid. | 


Atury. 


t. M D E &. 


Alury. 


vide mar, Mons, Covenant. 


e r 
of a thing expreſsly ſtipulated in a contract, 

ſſmall be intended as things are, when the 

Contract is to take effect, 408, 9. 


Uendee, 

luiable to all contingencies affecting an eſtate, 
purchaſed under executory articles in the 

intermediate time between the 3 | 

and the conveyance, 2 vol. 61, 2. 64. 


: The principle upon which this role is „ 
ſounded, ibid. 63, 4. 


Examples and obſervations with reſpect 8 


to the principle of equity on which 
this concluſion is founged, ibid. 63 


Vice Bancain, Contingent. 


2 Quare, FF it woukd be ſo where the mo- . 


ney was expreſsly agreed to be paid 


on the e vu made; ibid. 
or "Ou. tiles are in Pats gue, ibid. 


2 . 3 
Ws ENS Or, 


8 5 2 N D E 2 


Or, if the contract be not a bitt of 
ſale, but an agreement to make ſuch 

à contract at a future time only, 
2 vol. 79. 


Vide Moner. 


 Uillain, 
| Vi de Boxp. pO 


„ 9 


| Wagering Contract 


85 not invalidated, on the ground of not being 1 
in themſelves contingent, if the event equally | 
- uncertain to the parties, 146. 
85 entered i into, with a view to colour an im- 5 
moral purpoſe, are void, 183, 4. Lo 
Ass to conceal ſimony, ibid. 
Io cover uſury, ibid. 
Io bribe a judge, ibid. 
7 o induce a council to act treacher- 
ouſly, ibid. 
entered into with a view only of ſecuring 
FE ſomething 


. 4 a ; 
8 — 
N X. | 
3% Se. 11 9 


ſomething to the loſing party in a cauſe, is 
lawful, 184. a 

that a perſon ma do a criminal act, void, 
198. 

5 8 198, 8 Ps Ne 
affecting the intereſt or feelings of a third per- 
ſon, void, 232, 3. 


5 | Vide SPECIFIC EXECUTION. 


- Waiver, 


Vide Manzzacr AxTICLES. 


'Warran ty 


(vide Gaminc) 


= of lands for years, does not extend. to tortious 


8 enen 37 9. 


| Warrant of Attorney, 


to confeſs a judgment in ejectment for ſecur- 


ing money lent, conſidered in equity on the 
death of the defendant, as an agreement to 


|; charge land, 315. 


n 
Vide LxAsEz. 


Weak 
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Teak Underſtanding, 
_ Vide ConTract, TO . 


kill 


| (ride Frun Coven) 


dipſin of money, under an agreement to be 


laid out in the purchaſe of lands, need not 
be atteſted by three witneſſes, 2 vol. 1 12. 


"| ä 
' Quzre, if limited as 1 ibid. 


— 2 ſo circumſtanced, under . 


the deſcription of 0 nuch money, agreed to be 
laid out in land, will make it "pus: as * 
ſonal eſtate, ibid. 5 


vide Monzy. 


- Witneſs 


: to: a deed, having 4 prior claim 1 in what is con- 


veyed thereby, not g1VINg notice of 1 it, bound 
. the alienation, 133. 


Vide Inzaxt. 


But he mut know that Gbit! is convey- 
ing belongs to him, 1 34.13 5. 


3 5 . Woods 
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Words 


| polaive; uſed in contracts or agreements, are to 
be accepted in their moſt common and vul. 
gar uſe and ſignification, unleſs there be 
deciſive reaſons for men chat the in- 
tent was otherwiſe, 373. e 
Examples, r. 
| uſed in. the "ome tenſe, taken for the forure, | 
„ 
Se: A Sete of quantity, Oe. 
ſhall take effect as they are * 5 
where ſpoken, & 376, 


Vide Cox JreTuRs, 


Gught to be taken out of their ordinary ac- 
i ceptation, where receiving them in that 

ſenſe, will render a contract ineffective and 2 
__ frivolous, 382. 333. 

85 excluſive, may be taken to be incluſive to 
ſerve the i Intent, 382 1 


| Vide ConviTion. 


8 may be accopees | in a more narrow ſenſe than = 

* which they ordinarily import: 

Firſt, where the will of the ſpeaker 3 
not co· extenſive with his words, 387. 
Secondly, 


4+ KN DB. B ©. 


Soph; where ſomething exiſts incon- 
ſiſtent with the ſpeaker's deſign, ibid. 


e in both the preceding in. 
ſtances, 387—395. 


=_— © 2% 2:2 PHe Grant, Conprrion, Convra- 
= -:. e FOI 


ought, 1 conſtruction, to be reftrained to the 
matter in hand, though * admit a ver 
"4 390 — 393. 


Vide RL EAsE, Heins Marz, Man- 
RIAGE SETTLEMENT. 


in their conftruion; ſhalt not ks eh to in- 
clude things, that, could they have been 
foreſeen by the . would have been 
excepted, 393395. 
in a contract, of obſcure — dubious i import, 
which cannot. be cleared up by reference to 
the intention of contracting parties, or other 
circumſtance, and where all other rules of 
expoſition fail, ſhall be conſtrued in that 
| ſenſe which is moſt againſt him who uſcs : 
them, 35 3% 5 
Quære, as to the equity of this rule, ibid. 7 
Exception to the above rule, where the 
contract or agreement contains ſome- 
mg 


1 


Ai in its nature odious as a pe- 
nalty, Sc. 397. + 
Vide Con DITION, C OVENANT. 


„„ 
ſuch conſtruction will Work A wrong 
Ie to others, 400. 


Vide Texan IN Tan. 


oben to the above exceptions, are to The un- 
derſtood in | their moſt Re ſenſe, 


5 400. 


Examples, 4 400—40 3 


in contracts or agreements, expounded i in that 


ſenſe which i is conſonant to the general 1 in- 


tent, as it appears in the context, 403. 
Examples, 403-405. 


in one or agreements, may 'he - tranC- 


_ poſed to give effect to the i Intent where that 
is evident, 405, 6 


| Vide Exzourox, Monzy, Vakur. 5 


Uriting 


EY neceſſary, under the ſtatute of the frauds, to . 


entitle perſons claiming by virtue of mar- 


riage agreements, as well as others, to a a ſpe- 
cific execution, 277, 8. 


Example, 278, 9. OY 
es Doubts 
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"ie N D 1 X. 


| Doubts formerly bead bbetber ! it 
was fufficient to entitle a party to a 
ſpecific, execution, © that the agree- 
ment was ſtipulated to be put into 
writing,” 279—281. 


preparatory heads of an agreement, to be 


drawn into form at a ſubſequent period, will 
not take the ae tzee out af the inte, 
2283. 


Vide FxauDs, Statute ” © 


alone without ſealing, ſeems not ſufficient to 


take a contract out of the rule, © quod ex 
nun 2 N 33334. 
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